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POLICY STATEMENT

The Scottish Procurement Policy Handbook (SPPH) sets the fundamental rules, behaviours, and standards applicable to public procurement activity in Scotland whereas this procurement manual details information about the procurement process and recommended procedural requirements that should be met.  This procurement manual is aimed at a wide range of individuals who are formally authorised by their Institution to procure goods and services (Services) - termed in the SPPH as Procurement Officers.   
OVERVIEW
This procurement manual has been developed by APUC in conjunction with a working group consisting of Procurement Officers from universities and colleges and in line with relevant legislation, guidance, and best practice. It contains the following:

•
A procurement Decision Tree, which guides Procurement Officers through the key decisions that need to be addressed before embarking on a new procurement;
•
The principles, procedures, and conduct that Procurement Officers within Institutions should be aware of with regards to procurement;
•
The processes, guidance, and templates required for Institutions procuring Services above and below the OJEU threshold;
•
Guidelines for management of Framework Agreements and Contracts awarded, and supplier relationship management; and  

•
‘Best Practice’ for Institutions to manage their activities, business relationships with suppliers, and their corporate social responsibilities.

DEFINITIONS AND ABBREVIATIONS

Definitions are provided during the course of the procurement manual, generally at the point when a term is used for the first time. Some definitions are particularly important and are listed below for convenience:
•
 “Below OJEU Threshold Procurement” – means procurement below the EU Threshold. 
•
 “Budgetary Authority” or “Budget Holder”– refers in the Scottish Procurement Policy Handbook (SPPH) to the authority to commission Services and to provide financial authority for the expenditure  
•
“Category A”}
(For definitions refer to the SPPH) 
•
“Category B”}

•
“Category C”} 

•
“Call Off Contract”  – means the agreement entered into when an Institution   calls off  from a Framework Agreement and which incorporates the terms and conditions set out in the Framework Agreement .  In practice, this could be created by the issue of a document in the form of a Purchase Order 
•
“Contract” – means an agreement between the Institution (acting for itself, or on behalf of, and as agent for, other Institutions) and a successful tenderer(s) which obligates the parties to purchase or sell Services 
•
“Contracting Authority” refers to the European Commission’ s definition of a public body  e.g. an Institution that enters into a Contract or Call Off Contract from a Framework  Agreement or awards a Framework Agreement ,  either representing itself or on behalf of other Institutions

•
“Contractor” means the provider of the Contract or Call Off Contract or an organisation appointed to a Framework Agreement 
•
“EAUC” refers the Environmental Association for Universities and Colleges (http://www.eauc.org.uk/home) 
•
“End User” – refers in the SPPH as an individual(s) with responsibility for formulating the requirement i.e. “the goods or services required or the budget from which the requirement will be purchased”
•
“EU Procurement Regulations” – means The Public Contracts (Scotland) Regulations 2006 (as amended)
•
“EU Threshold” – means the procurement value above which the EU Procurement Regulations apply

•
Framework Agreement” – means an agreement between a Contracting Authority (acting for itself or on behalf of others) and a Contractor(s) which establishes the terms that governs future Call Off Contracts

•
“Head of Procurement” – refers in the SPPH to the Head of the Procurement Department, or “functional owner” i.e. a person of equivalent seniority in cases where such a position does not exist. 
•
“Institution” refers to a university or college and any affiliated body in Scotland including any new and successor organisations
•
 “OJEU” – means the Official Journal of the European Union. This is the publication in which all public sector procurement that is valued above the EU Threshold, according to EU legislation, must be published using a Contract Notice (advert).

•
“Part A and Part B Services” – defined by the EU Procurement Regulations as Part A services which are deemed to be “Priority” Services and are subject to full tendering rules. Part B services are “Residual” Services and are not required to be advertised in OJEU, although there is still an obligation to use a non-discriminatory specification, insert a Contract Award Notice in OJEU and adhere to EC Treaty Principles.  
•
“Procurement Officer” – refers in the SPPH as any member of staff who is formally authorised (by written delegated purchasing authority) to procure Services (i.e. to enter into Contracts or Call Off Contract or appoint successful tenderers(s) to a Framework Agreement on behalf of an Institution

“Purchase Order” – means the document used by a Contracting Authority to “draw down” from a Contract which incorporates the terms and conditions set out in the Contract
•
“Service” or “Services” – in this procurement manual, for convenience, this means goods, services, IT, professional services e.g. consultancies, or supplies of goods or hire of products, as appropriate
•
“Tender Evaluation Board” – consists of the Procurement Officer, and End User, and, where deemed appropriate to involve in the procurement because of the high value, risk or complexity, members of the User Group and is responsible for evaluation returned tenders.

•
“User Group”– where deemed appropriate to involve in the procurement because of the high  value, risk, or complexity, a group of people from  an  Institution and any other interested parties with a requirement for or specialist input in the Service being procured, who work with the Procurement  Officer during and after the procurement process 

•
“Value for Money” and “VFM” - means the optimum combination of whole life costs and quality (or fitness for purpose) to meet Institutions’ requirements

SECTION 1
1. PROCUREMENT DECISION TREE

It is recommended that the Procurement Decision Tree on the Sector Manual web page should be used to determine the most appropriate course of action when undertaking a new procurement.
SECTION 2
2. OPERATIONAL PRINCIPLES AND CONDUCT

This section outlines some the key principles of procurement and the legal requirements that govern public sector procurements.

2.1. INTRODUCTION

A Contracting Authority is classed as a publicly funded body by the European Commission and as such it is governed by the following legal framework with regards to procurement;

· EC Treaty obligations; 
· transparency – contract procedures must be transparent and contract opportunities should generally be publicised;

· equal treatment and non-discrimination – potential suppliers must be treated equally;

· proportionality – procurement procedures and decisions must be proportionate; and

· mutual recognition – giving equal validity to qualifications and standards from other Member States, where appropriate.
· Government Procurement Agreement (http://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm)
· The Public Contracts (Scotland) Regulations 2006 (as amended)
· EU Procurement Directives (Directive 2004/18/EC); 

· European Court of Justice and national case law.

· Scots Law and applicable UK law

In addition, it is recommended that procurements are conducted in accordance with:

· Scottish Public Sector Toolkit –  Procurement Scotland and the Centres of Expertise in Scotland utilise the Toolkit for conducting their procurements and the process flow charts are also based upon the Toolkit
· Relevant Scottish Procurement Policy Notes (SPPNs) and Scottish Procurement Action Notes (SPANs)   – where relevant, the contents of these are embedded in the procurement documentation or they are linked to as a source of information and guidance
· This procurement manual, the Decision Tree, documentation and guidance suite uses the above processes and documents as its basis but is customised for Institutions to ensure fit for purpose as far as practicable
In addition, Procurement Officers must comply with any Institution policies which impose additional controls and policies, in particular regarding;

· Individual Contracts of Employment

· Financial controls

· Budget allocation

· Asset Management

· Environmental Policy

· Health and Safety Policy 
· Corporate Social Responsibility Policy
If a conflict between any of these sets of rules arises the Institution’s Head of Procurement or equivalent should be consulted or legal advice sought.
Institutions should note that if they “.....employ private sector agents to undertake procurements on their behalf, they should procure these as formal public contracts under EU law, including in the terms an obligation on the provider to:

· require compliance with the EC Procurement regulations;

· ensure clear allocation of responsibilities;

· where appropriate, obtain the agent’s indemnity against any costs incurred as a result of (the Institution’s)  failure to comply with the legal framework on its behalf.” 
Source: Scottish Procurement Policy Handbook 

Further Information: SPPN 4/2007 

2.2. ROLE OF THE PROCUREMENT DEPARTMENT AND PROCUREMENT  OFFICERS

The role of a mature procurement department and Procurement Officers within an Institution is outlined in the Scottish Procurement Policy Handbook. Details can be found here.
2.3. COMPETITION & VALUE FOR MONEY (VFM)
Achieving Value for Money is not simply securing the best price. It is defined in both the Scottish Public Finance Manual and the Treasury’s Government accounting manual as “the optimum combination of whole-life costs and quality (or fitness for purpose) to meet the user’s requirements”.

For above OJEU threshold procurements Regulation 30 (1) of The Public Contract (Scotland) Regulations sets out two methods for evaluating tenders: contracts can be awarded on the basis of Most Economically Advantageous Tender (MEAT) or the lowest price. The criteria for evaluating tenders must be stated in the Contract Notice or Contract Documents. Guidance regarding completion of the Contract Notice is contained in the process flow charts.
Other factors that the Procurement Officers must take into account in assessing VFM and which may be favourable or unfavourable include:

•
Availability and / or frequency of delivery;

•
Additional costs (e.g. transport, postage and packing, stockholding), adaptation of existing premises or equipment;

•
Payment terms;

•
Discounts for bulk purchases (although these may be offset by interest charges and storage costs);

•
Corporate Social Responsibility including social issues, waste minimisation, environmental considerations and long term environmental costs;

•
Commitment of other parties of shared use;

•
The cost of transacting the procurement process such as manual procurement methods, eProcurement (e.g. use of PECOS catalogues, punch out catalogues, blanket orders etc);
•
Ease of use, need for training, and other effects on staff time, where relevant,

•
Re-use or re-sale options.

•
Disposal costs.
Shared use or selling on should not be included in calculations in assessing VFM unless they are certainties rather than aspirations.

Procurements should always be achieved through open competition unless calling from existing contracts or framework agreements, or there are exceptional reasons e.g. where Single Tender Action (STA) can be legally justified, or where an extension to an existing contract or framework is legally possible, or on occasions of “exceptional urgency” (Regulation 14 (iv) of the EU Procurement Regs). This also applies to very low value contracts.

2.4. SEPARATION OF DUTIES 

In order to prevent Contracts and Framework Agreements being entered into inadvertently or verbally, all individuals involved in the procurement process must be aware of their roles and responsibilities.  The key distinguishable roles are:-

· The Procurement Officer’s role is detailed in the Scottish Procurement Policy Handbook as having the written delegated purchasing authority  to commit to a Contract

The End User’s role is to formulate the requirement (with the Procurement Officer)
· The User Group represents the interested individuals and departments involved in procurement. It comes together to provide effective input and guidance in all aspects of procurement along with the Purchasing Officer including –

· Developing a commodity strategy
· Contributing to the tender specification  
· Evaluating tenders

· Managing contractor performance and
· Promoting use of the contract. 
· The Budget Holder has the authority to commission Services and to provide financial authority for the expenditure  
All should work together throughout the procurement process in order to achieve the aims of the project.  
2.5. ETHICS, CODE OF CONDUCT, GIFTS AND HOSPITALITY

Ethical behaviour is particularly important for individuals within publicly funded organisations responsible for funds received from the public purse. The integrity and professionalism of the Institution, Procurement Officers and User Groups as a whole should be beyond question at all times.

Gifts and hospitality including those of nominal value must always be compliant with the Prevention of Corruptions Acts and ensure ethical procurement behaviour can be demonstrated. Any Institution’s policy must adhere to this and a register should be maintained to record all such gifts and hospitality and the actions taken upon receipt i.e. accepted, rejected, returned etc

These are some of the guiding principles of ethical behaviour in procurement:

· Ethical behaviour must be promoted and supported by appropriate systems, such as corporate governance arrangements and the procedures set out in this procurement manual;

· Procurement Officers should declare any conflict to the Head of Procurement between their official duty and their personal interest;

· Procurement Officers should not be, nor give the impression that they have, or may have, been influenced by a gift or consideration to show favour or disfavour to any person or organisation;

· Dealings with suppliers must at all times be open, honest and fair; and

· Sufficient records (paper or electronic) should be maintained to establish an audit trail to demonstrate that appropriate standards have been observed.

A number of examples of unethical behaviour will also constitute a criminal offence, whether under the common law or one of a number of statutes which apply.  To take an example, the Prevention of Corruption Acts 1889, 1906 and 1916 are aimed at bribery, and would make it an offence for someone involved in a procurement to corruptly solicit, receive, or agree to receive inducements of any kind, and payable to any person, for doing (or agreeing not to do) something relating to that procurement.  The offences are not just limited to procurement activities, and apply to any matter or transaction whatsoever, actual or proposed, in which the Institution is concerned

The list below details examples of irregular situations that should be avoided to ensure adherence with the EU Procurement Regs and EC Treaty Principles 

Procurement Officers and User Group members must not:

•
Send drawings, specifications, prototypes or samples from one tenderer or Contractor to another 
•
Divulge prices received from one tenderer or Contractor to another;
•
Invent lower bids to force prices down;

•
Exaggerate quantities above known requirements;

•
State time as ‘of essence to the contract’ unnecessarily, making unreasonable or onerous demands of suppliers.
•
Promise that a Contract or Framework Agreement has a longer term than is warranted or practicable;

•
Permit some tenderers to re-quote while others are denied this facility; 
•
Give false information under any circumstances;

•
Use a dominant position to take unfair advantage of a small supplier;

•
Allow personal bias or prejudice to influence purchasing decisions;

•
Take ‘prompt payment’ or other discount when they are not current or not earned or relevant;

•
Solicit or accept from tenderers or Contractors any personal favours;
•
Accept bribes of any kind;

•
Provide additional information of any kind to any tenderer which might assist their bid to the disadvantage of other tenderers; 
•
Develop personal relationships with sales staff (in addition to Contractors’ employees or agents), which could affect decisions;

•
Fail to declare any such existing relationships prior to the tender exercise;

•
Hold undeclared financial interests in tenderers’ or Contractors’ businesses; or

•
Make alterations to tender documents after they have been received.

The professional body representing the procurement community, The Chartered Institute of Purchasing and Supply’s (CIPS), Code of Conduct should be regarded as mandatory for all Procurement Officers http://www.cips.org/aboutcips/whatwedo/codeofprofessionalethics/default.aspx
2.6. CONFLICT OF INTEREST

Examples of conflict of interest occurring are when a Procurement Officer, or somebody involved in a procurement initiative, or a member of a User Group;
has at any time worked for or intends to work for, and has received payment for that work from, a tenderer or potential tenderer;
has any current personal interest in a tenderer, even if it does not relate specifically to the commodity under review. This may include a User Group member or a member of his/her immediate family having shares in any tenderer likely to bid, having a controlling interest in a potential tenderer as a shareholder, director or senior manager or having any personal relationships with potential tenderers senior employees or managers;
the department that he or she works in has at any time worked, or intends to work, with a tenderer or potential tenderer on the commodity under review, for example in jointly developing a product or service,  even if the member themselves did not take part or receive personal payment for the work done;
the department that a he or she works in, or the that person himself/herself, is currently receiving, or intends to receive, payment from a tenderer or potential tenderer. This is regardless of whether the payment relates directly to the commodity under review or not;
if he or she becomes aware that a commodity supplied by a company in which he or she has a current personal interest, or from which the member is receiving, or intends to receive payment, may be being considered by the User Group as an alternative to the commodity under review;
in the event that a internal function or department of an Institution is putting itself forward as a tenderer as part of a procurement, for example a university department offering consultancy or print services, no employee of that  institution can be part of the User Group, or must give up any membership that they already hold with immediate effect.

Procurement Officers must report any potential conflict of interest, or circumstances that could give the appearance of such a conflict to the Head of Procurement.
Procurement Officers must also ensure that any End User or User Group member involved a procurement initiative declares any conflicts of interest. This should be recorded by completing this Code of Conduct/Declaration of Interest Form or the Institution’s own, if applicable. 
Any member who declares a conflict of interest should be removed from taking part in the procurement process unless this has been agreed otherwise with the Head of Procurement. However Institutions choose to manage conflicts of interest, the outcome, the issue, and the advice, must be documented.
If a Procurement Officer is uncertain whether they or any User Group member is in a position of conflict of interest, advice must immediately be obtained from the Head of Procurement - whatever the outcome, the issue, and the advice, must be documented.

2.7. FRAUD PREVENTION, CARTELS & COLLUSION
External fraud means fraud by an external supplier or Contractor with no collusion by the Institution and most commonly involves fraudulent misrepresentation or fraudulent claims. 
The main areas of vulnerability include: 
· Choice/selection of tenderers; 
· Contractual arrangements; 
· Claims by Contractors for payment. 
All parties involved in procurement must take steps to minimise risks by ensuring clarity in Contracts and Framework Agreements and procedures, cross checking claims and  ensuring clear responsibility for checking and approving invoices is clearly written into Invitation to Tender and Contract/Framework Agreement documentation (if ePS or an equivalent electronic system is unavailable)
If instances of misrepresentation are discovered, careful judgement is required as to whether this is in line with commonly accepted ethical practice, e.g. use of "economy with the truth" is unacceptable and might also become classifiable as "fraud".

No accusations of fraud or other unethical practice should be made against any tenderer or Contractor without the prior approval of the Head of Procurement, and/or Principal of the Institution.
If internal collusion within the Institution is suspected with regards to a Procurement Officer, an End User or User Group member, the case should be addressed using the procedures detailed by the Institution’s policies.  If there is no policy in place, advice can be sought from Public Concern at Work (http://www.whistleblowing.org.uk).
The Organisation for Economic Co-operation and Development (OECD) has recently published guidelines for identifying and dealing with potential collusion and bid rigging amongst suppliers. It can be accessed here: http://www.oecd.org/dataoecd/27/19/42340158.pdf
2.8. EQUALITY OF TREATMENT BETWEEN SUPPLIERS AND THE SUPPLIERS’ CHARTER
It is a requirement of the EU Procurement Regulations  that potential tenderers are given an equal opportunity to compete for an Institution’s business. This means that the Procurement Officer:
•
Must provide “adequate publicity” to any contract opportunities. This can be done through the Public Contracts Scotland Portal for both quotes and tenders (www.publiccontractsscotland.co.uk) in addition to any other advertising routes e.g. an Institution’s own website
•
Must ensure adherence to the EC Treaty Principles

•
Must subject all potential tenderers to the same requirements and ensure fair competition and equal treatment throughout the procurement process; 

•
Must provide all potential tenderers with adequate, accurate and timely information at all the relevant stages of the procurement process and at the same time.

Particular care should be taken when a tenderer is also an existing supplier of any Service, as normal contract and supplier management involve contact with an Institution, and present an avoidable temptation to the supplier to enquire inappropriately about the new procurement. The Procurement Officer should ensure that all tenderers have equal access to any information relating to a new procurement. Therefore it may be desirable to delegate or, less desirable, to suspend, the existing contract management activities for the duration. This is likely to be a decision for the Head of Procurement.

Provisions have been made in the Standard Terms and Conditions regarding transferring responsibility from the Contractor to a new supplier of a Contract or Framework Agreement being re-tendered. Additionally, when setting up a Contract or Framework Agreement, an exit strategy that the Contractor must follow should be established to apply at the end of the Contract’s life as contained in the Invitation to Tender.
The Institution should conduct its procurement activity in accordance with the Suppliers’ Charter .
2.9. DATA PROTECTION ACT (1988)

Guidance is contained within existing schemes for Institutions and the website of the Scottish Information Commissioner.

http://www.itspublicknowledge.info/home/ScottishInformationCommissioner.asp, which clarifies the relationship between data protection obligations and Freedom of Information (see FOI Act below)

2.10. CONFIDENTIALITY (see also Freedom of Information Section 2.11)
Procurement Officers,  End Users, and User Group members involved in a procurement will ensure that all information obtained, and documentation and decisions recorded during the procurement remain confidential at all times both during the procurement process and after award of the Contract or Framework Agreement. Tenderers have a right to confidentiality contained in the Regulations, a duty of confidentiality may exist in common law, and ensuring confidentiality also upholds the EC Treaty Principles of equal treatment by ensuring that:

•
No accusations of unfair and unequal treatment amongst tenderers could be raised;

•
The confidentiality of certain aspects e.g. innovative proposals is retained. Any proposals from tenderers cannot be shared with other bidders. In the Competitive Dialogue procedure there is a specific option to seek consent of bidders to share solutions amongst them.
Adherence to these practices means that the Institution can demonstrate that it acts at all times with propriety, integrity, and impartiality.  

2.11. FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 (FOI ACT) 

The Freedom of Information (Scotland) Act 2002 (FOISA) is intended to ensure a culture of openness in Scottish public authorities and with effect from January 2005 the public have had the right to access information held.  This right of access is subject to certain strictly defined legal exemptions.  Colleges and universities meet the definition of a “public authority” contained in the FOISA and are, therefore, subject to the legislation.

Each Institution will have developed its own general guidance on FOI and this guidance, which is specifically designed for procurement staff, should be read in conjunction with your institution’s own FOI guidance.

If a Procurement Officer receives a FOI request directly from an outside party, the request should be referred immediately to the member of the Institution’s staff who has responsibility for Freedom of Information.  They should compose, or advise on the composition of, a response for the issue before the mandatory 20 working day deadline for responding.

Procurement Guidelines

Guidelines on procurement in relation to FOI have been drawn up by the Scottish Procurement Directorate and these can be found on the Scottish Government website at: www.scotland.gov.uk/Resource/Doc/1265/0006892.pdf.  The guidelines referred to in the previous paragraph should always be consulted by staff who are dealing with requests for procurement-related information under the FOISA.  In this regard, Procurement Officers may find the table in Annex A of the guidelines particularly helpful, as it provides examples of the main classes of procurement information that public bodies may be asked to disclose, along with a typical disclose or withhold response.

Environmental Information Regulations

Any procurement information that has an environmental element becomes exempt from the FOISA, but subject instead to the provisions of the Environmental Information Scotland Regulations 2004 (EIRs) (SSI No 520).  Further information on the EIRs may be found on page 13 of the Scottish Procurement Directorate’s FOI guidelines.  (See previous paragraphs.)

Confidentiality Clauses

Institutions cannot contract out of their FOI obligations.  From a contractual point of view, the FOISA reduces the force of commercial confidentiality clauses for new Contracts and Framework Agreements and for contracts already in place when the Act came into force (due to the FOISA’s retroactive effect).

When conducting tendering exercises and entering into Contracts or Framework Agreements, Procurement Officers must:

· Refuse to accept standard blanket confidentiality clauses with commercial third parties – they are unlikely to be enforceable and would breach the terms of the official Code of Practice for public authorities:  Scottish Ministers Code of Practice On The Discharge Of Functions By Public Authorities Under The Freedom Of Information (Scotland) Act 2002. (http://www.scotland.gov.uk/Resource/Doc/25725/0025717.pdf)

· Refuse to include terms which purport to restrict the disclosure of information beyond the restrictions permitted in the Freedom of Information (Scotland) Act;

· Refuse to hold information received from third parties in confidence if it is not confidential in nature;

· Only accept information from third parties in confidence if it is necessary to obtain that information in connection with the exercise of any of the Institution’s functions and the information would not otherwise be provided;

· Accept confidentiality provisions only if there are good reasons that are capable of being justified to the Scottish Information Commissioner;

· Ensure anything which can be defined as a trade secret is included in a confidentiality clause;

· Be aware that commercial confidentiality may be time-dependent and exemptions successfully applied at the time of awarding a Contract or Framework agreement may well cease to apply at a later stage in the relationship.

Standard wording has been included in the Invitation to Tender (ITT): Instructions for Tenderers Schedule template to alert tenderers to the Institution’s FOISA responsibilities and inviting them to identify (in the FOI Schedule in the ITT) any information they would prefer that the Institution did not release in the designated schedule in the Invitation to Tender.  If the Institution agrees to their designation, it can be reflected with appropriate clauses in the ensuing Contract or Framework Agreement.  The Procurement Officer must obtain advice on this from the Head of Procurement and/or the Head of the relevant department.

Commercially Sensitive Information

Institutions cannot apply a blanket policy of excluding publication of potentially commercially sensitive information in all cases.  Each non-routine request for information needs to be assessed carefully against the terms of the FOISA, weighing up and assessing the prejudice to commercial interests against the public interest in disclosure.  However, in order to be able to reach an appropriate assessment, the Procurement Officer should, wherever possible, seek and take into account the supplier’s assessment of the prejudice (if any) to its commercial interests of the release of the information in question to a third party.  This input should be solicited as soon as possible after receipt of the FOI request, to allow it to be taken into account and still meet the demanding FOI 20 working-day turnaround target.  When seeking the supplier’s input to the process, the Institution’s Procurement Officer actioning the FOI request should set a deadline for a response with the turnaround target in mind.

Exemptions

Types of Exemption

Part 2 of the FOISA specifies the types of information that are exempt from FOI requests.  Some of these are “absolute” exemptions, but most exemptions are “conditional” – which means that the Procurement Officer must assess whether it would be in the public’s interest for this information to be released, despite it being exempt from FOI.  The types, but by no means all, of exemption, that are likely to have to be considered by the Procurement Officer when responding to an FOI request include:

Absolute Exemptions

· Information that is already accessible

· Confidentiality

· Personal information

Conditional Exemptions

· Information intended for future publication

· Prejudice to the Effective Conduct of Public Affairs

· Commercial Interests and the Economy

· Health, Safety and the Environment

Public Interest Test

FOI requests that apply to information covered by any of the conditional exemptions need to be subject to the public interest test; which means that Procurement Officers should consider whether it would be in the public’s best interests to release the information or to withhold it.  There are no set rules for the public interest test which can be duplicated from one FOI request to another.  This underlines the fact that each FOI request must be dealt with on a case by case basis, but also emphasises the need to liaise with the person designated within the Institution as having lead responsibility for FOI matters in order to defend any decision that is made to apply one or more of the exemptions.  The types of questions that Procurement Officers should ask include:

· Would disclosure affect the economic interests of the whole or part of the United Kingdom?

· Would disclosure breach confidentiality?

· Would disclosure prejudice the commercial interests of any person, business or other organisation?

· Would disclosure inhibit the free and frank provision of advice or the free and frank exchange of views which may impinge upon the effective conduct of public affairs (i.e. the effective conduct of the Institution’s business)?

It is important to note that even when a decision is taken to apply one of the exemptions, it may not be possible to issue a blanket refusal to release all of the information pertaining to an FOI request.  Therefore, each document (or, indeed, part of a document) that falls under a request would need to be assessed on an individual basis.

The FOISA can be viewed on:

http://www.opsi.gov.uk/legislation/scotland/acts2002/20020013.htm
As previously stated, all of the exemptions can be found in Part 2 of the Act.  However, the exemptions that are most likely to apply to the work of procurement staff are covered by the following sections of the Act:

Absolute Exemptions

Section 25 – Information Otherwise Accessible


Section 26 – by statute or other regulations

Section 36 – Confidentiality


Section 38 – Personal information

Non-absolute Exemptions

Section 27 – Information intended for future publication


Section 30 – Prejudice to effective conduct of public affairs


Section 33 – Commercial interests and the economy


Section 39 – Health, safety and the environment

The Exemptions covered by sections 27, 30, 33, 36, 38 and 39 of the FOISA are explained in some detail on pages 8 to 12 of the Scottish Procurement Directorate’s FOI Guidance.
Further information

For more information on FOI in general, please refer to your own Institution’s FOI guidance or the Scottish Information Commissioner’s website at: www.itspublicknoweldge.info
For Universities a HEI Model Publications Scheme is available for use from Universities Scotland.
2.12. COMPLAINTS AND THE SINGLE POINT OF ENQUIRY

Institutions’ own complaints procedures should be readily accessible to suppliers if they are unhappy about any aspect of the procurement process or outcome.   In addition, a Single Point of Enquiry (SPOE) has been established by the Scottish Government to which suppliers can address concerns about public procurement practices. The SPOE will work with the Centres of Expertise (including APUC) and Contracting Authorities to review issues raised by suppliers and to work towards improvements in public procurement practices in Scotland.

In all cases, suppliers are encouraged to seek to resolve issues with the relevant Contracting Authority before submitting an enquiry to the SPOE.  

http://www.scotland.gov.uk/Topics/Government/Procurement/Selling/supplier-enquiries
SECTION 3
3. GUIDANCE FOR PROCUREMENT
The following section aims to provide practical guidance for carrying out a new procurement. It includes advice and best practice with regards to starting a new project, the tendering process, and supplier and contract management.

3.1. ESTABLISHING THE REQUIREMENT
Project Start Up

The formation of a User Group by the Procurement Officer should be considered taking account of the value, risk, and complexity of the Service being procured.  User Groups are fundamental to the delivery of Value for Money in procurement, ensuring specifications and service levels meet End User requirements and support the management of supplier performance. The requirement for User Groups is even more essential in procurements where commodity management and contract strategy involves input from different departments within an Institution.  Typically User Groups are 6-8 people strong and cover a range of requirements and viewpoints. This may include End Users, environmental officers, student bodies and finance departments.

Further Guidance is available from the Scottish Government: 
http://www.scotland.gov.uk/Publications/2006/11/16102303/6
Calculating the value of a Procurement

It is important for the Procurement Officer and any User Group to establish the value of a new procurement in order to determine whether a tendering process is necessary and, more importantly, to determine whether the procurement will be subject to the EU Procurement Regulations.  There are rules regarding aggregation and dis-aggregation – which are there to prevent the splitting of contracts being used to avoid complying with the above Regulations. 
Further guidance about calculating the value can be found here:

http://www.scotland.gov.uk/Publications/2006/11/16102303/euguidance/Q/EditMode/on/ForceUpdate/on#4
If the value of the procurement is determined to be above the current OJEU threshold stringent regulations apply. If the value is below the OJEU level there are still requirements under the EU Procurement Regulations and EC Treaty Principles which must be adhered to. Procurement best practice should be followed. 
Utilising existing contracts
Once the need for a requirement has been established, the Procurement Officer and any User Group should consider whether existing contracting arrangements may already exist.  This will be done as part of developing the Commodity Profile & Strategy.  Institutions should consider whether they are able to access these agreements, whether doing so would comply with EU Procurement Legislation and also whether the agreements represent Value for Money.

Agreements may exist already within the Institution, or have been put in place by APUC and the Scottish Government as Category B and A contracts respectively, or by other sector purchasing consortia (e.g. SUPC, LUPC).
Details of collaborative contracts can be found on the CuPID system.
Deciding on the procurement route.

By using the Decision Tree the User Group can arrive at the most appropriate course of action.
What to do if the value tendered is higher than anticipated.
If the anticipated value of a procurement was calculated, using all the available data at that time, to be below the OJEU threshold but, following a tender exercise, the total cost subsequently turns out to be higher, re-starting the procurement would be the prudent course of action. However if the error were on the margins, and adequate publicity had been ensured the risk of proceeding could be assessed as low. This would need to be assessed on a case by case basis.

This risk can also materialise in an above OJEU situation – for example a contract may be advertised at £150,000 and the value of tenders may be around £400,000. For material errors the prudent course of action would be to stop and re-advertise but a risk assessment of continuing could be carried out to assess the degree of error and the likelihood of any supplier or tenderer raising a challenge.

3.2. SINGLE TENDER ACTION (STA) OR NON COMPETITIVE ACTION (NCA)
All procurements must be carried out on a competitive basis unless a STA can be justified on the following basis:

•
If a Negotiated Tendering procedure is being undertaken without a call for competition. For further information of when this is applicable guidance is provided within the Negotiation Tendering flowchart. 
· (Only when strictly necessary) for work of extreme urgency caused by unforeseeable circumstances (note this is not the same as unforeseen, circumstances must not be attributable to the Institution) where competitive tendering would cause unacceptable delay e.g. after breakdown, storm, fire, etc and only if the amended timescales cannot accommodate a Restricted or Open procedure. 

· The proposed supplier is the only one known to possess unique or specialised capacity, for artistic reasons or the Services are unobtainable from any other source and there are no satisfactory alternatives. This must have been first tested through competition, the unique or specialised nature of the service cannot be assumed based on historical knowledge. 

· If the goods to be purchased are solely for the purpose of research, experiment, or development but not with the aim of ensuring profitability or to recover research and development costs;


· When the goods/services being purchased are a partial replacement or addition to existing goods and obtaining the goods from a different supplier would mean incompatibility between the existing goods or disproportionate technical difficulties in the operation and maintenance of existing goods.
NB - The Negotiated Procedure cannot be used in this instance if the original contract is longer than 3 years.

· For the purchase or hire of goods quoted and purchased on a commodity market.

· To take advantage of particularly advantageous terms for the purchase of goods e.g. in a closing down sale.

· When the contract is the result of a design contest and successful contestants are invited to negotiate the contract.

· When an Institution wants a supplier to carry out additional work/services not included in the initial project and which cannot be carried out or provided separately from those under the original contract without major inconvenience to the Institution; or are strictly necessary to the later stages of the performance of that contract
NB  - The Negotiated Procedure cannot be used where the aggregate value of contracts for the additional work exceeds 50 per cent of the value of the original contract.

· When the Institution requires a supplier to provide a repetition of the work/service carried out under the original contract.
NB the Negotiated Procedure cannot be use in this instance unless the following have been done;

 i) the original contract notice stated that a contract for a repetition of the work may be awarded using the negotiated procedure.
ii) when determining the estimated value of the original contract the Institution took into account the value which it expected to be payable for any new work; and
iii) the procedure for the award of the new contract is started within 3 years of the original contract being entered into.

Where any of these circumstances apply, the reason for failure to hold a competition should be documented, with substantiating evidence for the audit trail.
3.3. EXEMPTIONS TO THE EU PROCUREMENT REGS 
Some Services do not fall under the EU Procurement Regulations requirements for advertising in the OJEU and mandatory tendering timelines. Examples of general exclusions include (but are not limited to):

· Secret - when a contract/requirement has been classified as Secret or where protection of the basic interests of the security of the UK dictates that no public advert should be placed. 

· Procurement of war-like stores (Article 296 of EC Treaty) 

· Where as a result of an International Agreement, different award procedures apply. 

· Examples of special exclusions for Service-contracts include: 

· Employment contracts (but contracts for temporary staff may be covered) 

· Research & Development (if the result/outcome is shared) 

· Acquisition/rental of land 

· Some financial services – Note that financial consultancy and management services do not fall within the exemption.
Service Concession contracts i.e. a right to exploit the service to generate an income. A key requirement of this is that it is the service provider that takes the economic risk on the income. It should be noted that whilst the same restrictions of the EU Procurement Regulations may not apply, the procurement should still be carried out in line with best practice.   

· Part B services; these are not entirely exempt from procurement regulations, there is still a requirement to provide adequate publicity for a contract opportunity and to also to place a Contract Award Notice in OJEU. Part B services are defined in the regulations as;
Hotel and restaurant services. 
Transport by rail. 
Transport by water. 
Supporting and auxiliary transport services. 
Legal services. 
Personnel placement and supply of services. 
Investigation and security services, except armoured cars. 
Education and vocational education services. 
Health and social services. 
Recreational, cultural and sporting services. 
Note - It is recommended that procurement for a Part B service that is above the OEJU threshold should be carried out in the same manner as for any other type of commodity above the OJEU threshold.


3.4. IMPLEMENTING CSR INTO THE PROCUREMENT PROCESS

The key principles of Corporate Social Responsibility (CSR) has been embedded into the procurement procedures above through the text, templates, and guidance in the documents and evaluation matrices.

CSR requirements should be considered at an early stage in any procurement:
•
The first question must be whether any procurement is necessary at all – could an existing item be re-used, refurbished or shared? 

•
Does the procurement fit the Institution’s overall strategic procurement plan?  If not, just how necessary is it? 

•
If it is deemed to be necessary, could the procurement itself be shared, saving procurement effort and providing for more intensive or multi-functional use of a valuable item?

Is another body already contemplating or working on a procurement which might include the required scope? (i.e. CGCoPE), APUC, another Institution

 The principal responsibility lies with the Procurement Officer to ensure that the Statement of Requirements in the Invitation to Tender document is inclusive from the outset.  

Access to Tender Opportunities 
Reasonable steps must be taken to ensure that there is adequate publicity of tenders that are currently available. Not advertising agreements is likely to be seen as a potential breach of equality and/or human rights legislation. 
Procurements above the OJEU threshold must first appear in the Official Journal, this can be done via the Procurement Scotland Portal.  There is also an obligation for publicly funded bodies to adequately publicise opportunities below the OJEU threshold. This can be through a variety of means, and great care must be taken not to discriminate in any way through the selection of the media to be used. Opportunities can be advertised on the Public Contracts Scotland Portal (publiccontractsscotland.gov.uk).
Pre Qualification Questionnaire/Invitation To Tender

Must make at least a minimum assessment of a tenderer’s basic demonstration of compliance with equality and human rights legislation. Failure to take reasonable steps to identify if any relevant tenderer has contravened the law or to use a tenderer or Contractor who has contravened the law, places the Institution at risk of not fulfilling its obligations under such legislation. Relevant questions have been incorporated into the standard Scottish Public Sector PQQ, text inserted into the Information to be Provided in Tenders Schedule of the Invitation to Tender template (Open procedure), and both PQQ and tender evaluation criteria. 

Embedding these obligations into template documents will provide a consistent approach by Procurement Officers to the requirements of relevant legislation and reduce the Institution’s exposure to risks of challenge.

Terms & Conditions

These include relevant equality clauses.

Purchase Orders/Call Off Contracts

The Terms & Conditions and that these take precedence over any others. 

Managing Contracts and Framework Agreements

The responsibility for monitoring and enforcing Contracts and Framework Agreements that are equality-relevant will be the responsibility of the Procurement Officer in conjunction with End Users  and the Contractor(s), conducted as part of management of the Contract or Framework Agreement and supplier management.  

Additional publications are often issued by relevant equality bodies/ commission e.g. the Commission for Racial Equality.  Procurement Officers are advised to make themselves familiar with them. 

This should be viewed as the minimum requirements to comply with the law, and are not a comprehensive explanation of the legislation. 

3.5. MANAGING THE CONTRACT

A Pan Scotland toolkit is currently in development and will be added when available – it will cover contract change control and dispute resolution)

3.6. MANAGING THE SUPPLIER

A Pan Scotland toolkit is currently in development and will be added when available – covers supplier management and Management Information.  If the Procurement Officer is in any doubt as to how to proceed in on any of these issues they should contact their Head of Procurement.

SECTION 4
4. PROCUREMENT CONTROLS

4.1. PROCUREMENT AUTHORITY, TENDER & AWARD SIGN OFF PROCESS
Requirements for tendering procedures below the OJEU threshold varies from Institution to Institution, Institutions may have their own financial thresholds for undertaking a formal tender procedure. Further guidance is provided in the relevant webpage and document suite for below OJEU threshold procurements.  
The value of procurement is calculated as the total value over the length of a Contract or Framework Agreement including any optional extension periods. 

A procurement that is high-risk may be suited to a full tender process, even if the overall value is low. The tender process may reveal important issues that should be addressed for example relating to environmental concerns or business continuity.   Guidance on risk assessment is available from Scottish Government.
Any procurement above the OJEU threshold is subject to stringent EU legislation. Guidance on this can be found in the process flow charts.
Institutions should have their own procedures with regards to authority to commit the Institution to enter into a legally binding contract or to award a Framework Agreement to chosen tenderer(s), and for sign-off authority, although in most cases the sign-off will be the Head of Procurement.
KEY SIGN-OFF STAGES IN OJEU PROCUREMENTS

When carrying out a procurement above the OJEU threshold, the key stages should be approved by the Head of Procurement before the Procurement Officer proceeds to the next stage in the procurement flow: 

•
Profile & Commodity Strategy

•
Contract Notice (OJEU advert)

•
Tender list (PQQ Shortlist Recommendation) - Restricted and Competitive dialogue procedures only

•
Invitation to tender including the tender evaluation scheme

•
Any post-tender negotiation strategy

•
Award recommendation including evidence of tender evaluation outcome  

•
Notification of intention to award letter (for procurements subject to the mandatory Standstill Period) 

•
Award letter

•
Letter to unsuccessful tenderers

4.2. BUDGET AVAILABILITY PRIOR TO AWARDING CONTRACTS

A Contract should only proceed where written commitments containing guaranteed volumes and budgets have been received from all the user departments who will use a Contract. There is provision to record this commitment in the Profile & Commodity Strategy.  It is not necessary (and often will be impossible) to obtain guaranteed volume commitments for a  Framework Agreement since this only establishes the terms that govern future Call Off Contracts. Therefore any potential usage information provided to tenderers must be clearly described as a current estimate or historical data provided for information only. 
How budgets are funded and allocated is subject to the Institution’s own internal financial controls.

Charging for PQQs and ITTs 

In the interests of stimulating competition , not deterring smaller organisations from bidding, and with the free of charge use of the Public Contracts Scotland Portal for advertising any requirement together with use of the eTendering system (or alternative) within ePS, it is recommended that PQQ applicants and tenderers are not charged to obtain any PQQ or tender documents.

4.3. TENDERING PROCEDURES USING HARD-COPY 

If electronic tendering is used refer to Section 4.4 below. Note that a separate template exists for issuing and return of hard-copy documents when undertaking a Competitive Dialogue Procedure. See the relevant flowchart for further details.
ISSUE AND RETURN OF PRE QUALIFICATION QUESTIONNAIRES (PQQs) 
PQQs will be issued in hard copy with an accompanying CD, as appropriate.    
ISSUE AND RETURN OF INVITATION TO TENDERS (ITTS):
A Tender Receipt Board should be created for each procurement process; this will conduct the opening and witnessing of tenders in accordance with the agreed procedures and template. 
STORAGE OF RETURNED (UNOPENED) TENDERS
Unopened tenders should be stored together and securely (under lock and key at all times) until the tender opening date and time. 

TENDER OPENING PROCEDURE 
Where the electronic tendering system is not in use, two members of staff not involved in the commodity being procured or outwith the procurement function will act as the Tender Receipt Board and open and witness tenders. Both individuals will undertake the following tasks in respect of each tender exercise:

•
after the time and date of tender opening stated on the form, open the tenders ensuring that there is only one tender bearing the number on the tender return label.  Where there are two tenders bearing the same number, this could be the result of a tenderer submitting a tender in error and subsequently issuing a further tender marked ‘Replacement’.  Only the Replacement tender must be opened and witnessed.  The original unopened tender should be returned to the Procurement Officer who will organise its return or destruction.  If only one tender is received in total, this should be referred to the Head of Procurement for guidance.  

•
date stamp and sign the Form of Tender and Pricing Schedule received for each tenderer  NB: if a tender is incomplete, completed in pencil, faxed or emailed, it may be disqualified - refer to the Head of Procurement for guidance.  If the tender is disqualified, the Procurement Officer will inform the tenderer in writing that the tender has been disqualified and the reason for disqualification  

•
complete the template attached to create a record of received, returned, and late tenders 

•
pass the witnessed opened tenders to the Procurement Officer together with the completed Tender Opening Form
PROCEDURE FOR RECEIPT OF LATE TENDERS.
Institutions may decide to refuse all late tenders in order to comply with their own internal procedures.
Alternatively they may choose to follow this procedure;

•
tenders that are received after the time and date specified on the Tender Opening Form for whatever reason must be held separately and remain unopened, and the Procurement Officer informed immediately that a late tender has been received

•
if the sender has not already alerted the Procurement Officer that the tender may be late, under no circumstances must the tender be opened until the reasons have been verified and approval granted by the Head of Procurement (or nominated representative)  

•
if approval is received, the Tender Receipt Board will witness the tender in the usual manner but will also record on the form that the tender was received late, the reason for this, and that approval was received for its acceptance 

•
if approval is not received, the unopened tender will be returned by the Procurement Officer to the supplier, and recorded on the Tender Opening Form as part of the audit trail.  The Procurement Officer will also inform the tenderer in writing that their tender has not been accepted, with the reason(s) for its non-acceptance 

•
any late tenders must all be treated equally with regards to their acceptance or refusal.

4.4. TENDERING PROCEDURES USING ELECTRONIC TENDERING

All documents can be issued and received using the eTendering software available through ePS (where this system is available). Or Institutions may elect to use their own electronic tendering system. 
Electronic Tendering is efficient and using it can reduce some of the mandatory OJEU timescales. Whether an Institution chooses to do this through ePS or its own system the system must comply with requirement of Regulation 44 of the EU Procurement Regulations regarding system integrity.
This link is to the eProcurement Scotland website;

http://www.eprocurementscotland.com/
4.5. DOCUMENT CREATION, NUMBERING AND HEADINGS

All documents relating to procurement should follow the Institution’s internal filing system and it is recommended that they contain the header ‘Restricted – Commercial’ or similar.  The Procurement Officer should allocate each procurement a unique reference number and this should be used on all documentation relating to that procurement.  

4.6. RECORDS MANAGEMENT AND AUDIT TRAIL PROVISION
The Procurement Officer is responsible for record keeping during the procurement cycle, following award of a Contract or Framework Agreement, and during management of it to provide a comprehensive audit trail.  This may be wholly or partly paper-based or, increasingly, held electronically.

All records must be maintained in accordance with the Institution’s Records Management Strategy.

If critical documents are emailed, they should be either saved or retained electronically or printed and filed (documents such as PQQs, tender proposals, evaluations, award letters etc) and held in a secure location.

The table below contains recommended requirements for retaining documents.  Institutions may have their own internal procedures.
	Document Type
	Retention Requirement
	To be Retained by

	Agreements and Contracts, PQQ and tender documents of successful tenderer, tender evaluation, and award decision records, unsuccessful tender documents, general procurement correspondence, and all other documents required to provide an audit trail. 
	Minimum 6* years after Agreement/ Contract termination 

(then subject to review for retention for a further 5 year period, or destroyed, unless there is a statutory requirement to retain longer) 
	THE INSTITUTION

	FOI requests and responses


	10 years 
	The Institution’s FOI or other designated officer. 


* The recommended retention requirement is based on advice from the National Archives of Scotland.  The Joint Information Services Committee (JISC) has done work on retention periods for higher education institutions, including the impact of the Prescription and Limitation (Scotland) Act 1973.  The JISC infoNet website http://vle.causeway.ac.uk/jisc%5he indicates a retention period of 6 years after termination of a contract for key contractual records, whereas Scottish Government Information Management Unit’s policy allocates disposal decisions against contractual records (including procurement contracts) of closure 5 years after contract termination and destruction after 10 years. 

4.7. DESTRUCTION OF DOCUMENTS

The Institution should ensure that following expiry of the above retention periods, confidential and commercially sensitive documents are destroyed by shredding and/or disposed of using document disposal professionals.
4.8. BEST PERFORMANCE INDICATOR (BPI) REPORTING
Procurement Best Practice Indicators (BPIs) have been developed in order to monitor, manage and report on public sector procurement performance in a consistent, straightforward and cost-effective way. 

Institutions are required to submit information for BPI reporting. For full and detailed guidance on BPIs please refer to www.scotland.gov.uk/BPIprocurementguidance
4.9. EU RETURNS
Contracting Authorities are required to produce annual returns to the Scottish Ministers  detailing procurement activities that have taken place in the previous year.  A Contract Register for use within an Institution is included in the process flow charts which, in the absence of  existing co-ordinated provision, could be used  to manage the returns and also enables reporting of BPI 4, 5(a) and (b).  The Contract Register also includes areas where reporting on a voluntary basis has been sought by the Scottish Government. 
APUC will co-ordinate the response for contracts and framework agreements where APUC are the Contracting Authority. 

SECTION 5
5. CONTRACTING ARRANGEMENTS 
5.1. CREATION OF A CONTRACT AND FRAMEWORK AGREEMENT

Under Scots Law, a contract is an agreement between two or more parties that is enforceable in law. The Institution should ensure that all Contracts and Framework Agreements that are awarded are made in writing.  Framework Agreements and Contracts must be entered into voluntarily and can be verbal (by word of mouth) or implied by the action of the parties even if no written contract exists. 

There are standard Terms and Conditions contained in the Invitation to Tender templates provided for procurement procedures in the process flow charts 
5.2. CONTRACTUAL RELATIONSHIPS  
At the Commodity Profile & Strategy stage of the procurement cycle, the Procurement Officer should consider whether it is appropriate to award business by entering into a Contract or by awarding a Framework Agreement (either by applying the terms of the Framework directly or via mini competitions) or whether Single Tender Action is applicable. 
5.3. CREATING A CONTRACT
A contract obligates the parties to purchase and sell Services with “draw downs” by the purchaser (Institution) during the life of the arrangement if contractual triggers are needed to manage the way in which the Services are provided. The “draw downs” are not contracts in themselves in terms of the EU Procurement Regulations but steps in the implementation of a single contract. 
The Institution should use a Contract to award business where demand is known and able to be established and the figures are inserted into the Statement of Requirements Schedule in the Invitation to Tender.   
 The Institution and the Contractor(s) will be the parties to the Contract, which will constitute, as a minimum, the Statement of Requirements, the completed Pricing Schedule, Monitoring Schedule, and Terms & Conditions, in addition to any other document referred to in the Contract award letter.

The Institution will then form the legally binding Contract by accepting the successful tenderer’s tender and detailing all the documentation forming the Contract in the award letter.  
The successful tenderer(s) is then only required to acknowledge receipt of the award letter and that the Contract has been entered into as set out in the award letter.
5.4. AWARDING A FRAMEWORK AGREEMENT
A Framework Agreement (which is not a contract in terms of the EU Procurement Regulations) does not oblige purchase and sale but instead establishes the terms to govern future contracts. 

Where demand is unknown or estimated, the Institution following a tendering process will place (appoint) a successful tenderer(s) on a Framework Agreement, and set down the arrangements to create a purchase and sale relationship (i.e. a contract) with the successful tenderer(s), as a result either of directly applying the terms of the Framework or via mini competitions.  
Requirements are called from the framework agreement via a Call Off Contract or Purchase Order.   

The Institution and the Contractor(s) will be the parties to the Framework Agreement, which will constitute, as a minimum, the Statement of Requirements, the completed Pricing Schedule, Monitoring Schedule and Terms & Conditions, in addition to any other document referred to in the award letter (for instance, concluded negotiations in writing, content and timing of required  management information returns) etc 

The Institution will accept the successful tenderer’s tender and detail all the documentation forming the Framework Agreement in the award letter.  The successful tenderer(s) is then required only to acknowledge receipt of the award letter and that the Framework Agreement has been awarded as set out in the award letter.

5.5. CALL OFF CONTRACTS FROM FRAMEWORK AGREEMENTS
Call Off Contracts can be used in the following circumstances:

Where the Institution wishes to call from a Framework Agreement, their requirements should be detailed in a Specification and where the Framework Agreement was established to require mini competitive tendering processes to be undertaken, the resulting evaluation process determines who should be awarded the Call Off Contract, and this takes the form of a written document (a Call Off Contract) or via a Purchase Order with the Contractor.
Information relevant to the operation of the Call Off Contract should be disseminated through the Institution in order to enable departments to utilise the Framework Agreement.  A Commodity Action Report and Buyer’s Guide (containing pertinent details about the procurement) can be compiled for this purpose – refer to the process flow charts for template examples.
5.6. CALL OFF CONTRACT/ PURCHASE ORDER CONTENTS 
 The Institution will issue a Call Off Contract or Purchase Order to the Contractor detailing as a minimum:

•
Specification requirements;

•
Deliverables and timescales;

•
Details of the premises to which the Specification and Deliverables are to be supplied;

•
The Charges including any discounts (as contained in the Pricing Schedule); 

•
Invoicing arrangements and settlement terms; and

•
Reference to adherence to the Framework Agreement’s or Contract’s Terms and Conditions.

An Institution must not use a call-off contract or purchase order improperly or in such a way as to prevent, restrict or distort competition. The terms of a call-off contract must not be substantially amended from the terms laid down in the framework agreement.
5.7. CONTRACTING ARRANGEMENTS FOR CATEGORY A and B PROCUREMENTS
For Category A and B commodities, guidance on awarded Framework Agreements and any Contracts is available from CUPID.
SECTION 6
6. CORPORATE SOCIAL RESPONSIBILITY (“CSR”) 

6.1. INTRODUCTION
There is the potential for significant environmental and/or social impact to occur in procurement chains; these impacts can be beneficial but where effects could be negative, they can sometimes be reduced through carefully constructed procurement.  

An Institution can contribute to furthering sustainable development through its procurement of products. The UK Government Sustainable Development Strategy, published in March 2005, committed the public sector to lead by example in delivering those objectives and defined sustainable development in broad social, environmental and economic terms. 
There are a number of social impact areas where public procurement is seen as a lever to sustainability. There is a difficult balance between having an effect upon such social issues and failing to treat all suppliers in an equal and fair manner. If it is considered that a particular procurement initiative has a strong potential to influence such social issues, then the Procurement Officer must obtain advice from The Head of Procurement to ensure that this balance has been achieved.

6.2. ENVIRONMENTAL SOURCING

At an early stage the following options for reducing environmental impact could be considered:

•
Compliance with environmental legislation such as import restrictions, restrictions on the use of certain materials, labelling requirements on Services;

•
Specific environmental objectives and targets such as energy efficiency of new buildings and equipment;

•
Ensuring that the technical capability to meet environmental impact minimisation aspects within projects is demonstrated;

•
Examining the whole procurement chain to ensure that environmental legislation is observed throughout and that environmental issues are not being “exported” to other countries;

•
Ensuring that Services are procured or manufactured from renewable resources or from recycled materials;

•
Ensuring that Services with reduced packaging, lower use of consumables during their operating life or reduced ‘end of life’ disposal problems are procured.

 For guidance and help with specific questions, such as the evaluation of potential impacts: http://www.eauc.org.uk/scotland and Scottish Government 
As with social issues, however, there is a balance between these options and the overall need for the Institution to achieve value for money in procurement. If in doubt, the Procurement Officer must seek the advice of the Head of Procurement.

The scope to take account of environmental and sustainability issues is restricted to a strict set of circumstances in line with UK policy and the EU Procurement Regulations Under the EU Procurement Regulations the inclusion of such issues  must demonstrate they are :

•
Relevant to the subject matter of the Contract or Framework Agreement;

•
Non-discriminatory and transparent;

•
Consistent with the criteria allowed at each stage of the process (this means that environmental or sustainable procurement objectives should be taken into account as early as possible in the procurement process). This criteria needs to make clear to tenderers in the Contract Notice (for above OJEU threshold procurements), any advert, and any Pre Qualification (PQQ) and Invitation to Tender (/ITT) stages.
•
Tested critically as part of establishing the Most Economically Advantageous Tender (when this method of tender evaluation is used).
It also needs to be considered whether procurement is the right solution compared to other courses of action that affect sustainability and environmental issues. In some circumstances, for example, grants or training programmes might be a more appropriate way of taking a sustainable development issue forward. This is particularly important because in some instances the pursuit of sustainable procurement can work against the interests of SMEs, minority-owned and voluntary organisations by adding an additional burden of bureaucracy to the procurement process.  

6.3. SMALL MEDIUM ENTERPRISES (SMEs)
Wherever possible, and consistent with the need always to secure VFM, suitably qualified SMEs (business with fewer than 250 employees) should have the opportunity to bid for the Institution’s business.  It is recognised that SMEs can offer benefits in a contractual relationship by providing  lower costs and lower overheads, flexibility, innovation, specialises/niche services, increased service (since the Contract or Framework Agreement will often represent a high proportion of overall turnover to the SME,  they may value that business more than a large organisation might  do ).  The EU Procurement Regulations do not permit favourable treatment to be given to suppliers from particular countries, local business, SMEs, third sector organisations etc in the evaluation and award of business, but measures to remove barriers to their participation, and  improving access to tendering opportunities and information can be used. Further Information: http://www.scotland.gov.uk/Topics/Government/Procurement/policy/manual/policy-notes/sppn032005
Summary of the key points to consider are:

•
Consider scope and packaging of requirements to reduce the barriers to SME participation e.g. use of lots in a frameworks, sub-contracting opportunities etc
•
Consider flexible payment terms

•
Consider alternative payment methods e.g. payment cards etc 

•
Advertise widely - use of the Public Contracts Scotland Portal demonstrates this commitment
•
Use documentation written in plain English

•
Set a realistic tendering timeframe (when not subject to the EU mandatory tendering timescales)
•
Assess SMEs’ risks so they are not automatically ruled out of the process (especially relevant for new or business start ups when audited accounts and a track record don’t exist). Further details are available in the template PQQ documents.
•
Offer debriefing to enable potentially positive learning outcomes to be obtained.
6.4. SUPPORTED BUSINESSES
It should be noted that the principles of removing the barriers to participation described in section 6.3 also apply to Supported Businesses.
Social Economy Businesses

Comprises voluntary and community organisations that use a business approach to delivering Services
Social Enterprise Businesses

Social enterprises are dynamic businesses with a social purpose.  They have social aims, trade in competitive markets and reinvest their profits for community benefit.

The sector is diverse and includes cooperatives, credit unions, housing associations, community development trusts, social firms and community businesses.  Social enterprises also operate across a wide range of industries including growth sectors such as recycling, renewable energy and social care.   There is no single legal form used by social enterprises.  Some incorporate as companies and may or may not also take charitable status, while others form as Industrial and Provident Societies.  In 2005 a new legal form came in to being – the first for more than 100 years.  The Community Interest Company is a bespoke company form designed for social enterprises with a built-in asset lock.

6.5. Reserved Contracts

It is Government policy to, as far as possible, give people who are recognised as disabled within the meaning of the Disability Discrimination Act 1995 the opportunity to enter the labour market. 

One route is by restricting participation in a tendering exercise to supported factories and businesses (companies with more than 50% of their workers being disabled persons who by reason of the nature or severity of their disability are unable to take up work in the open labour market). This Reserved Contracts process is expressly permitted under regulation 7 of the Public Contracts (Scotland) Regulations 2006. The use of supported factories and businesses contributes towards meeting public bodies’ Corporate Social Responsibility objectives. 

By indicating in the Contract Notice that a particular contract is “reserved for sheltered workshops under Article 19 of the Directive” only organisations with more than 50% disabled employees (not just within the UK) can bid for that Contract or Framework Agreement. 

Institutions seeking to award a Contract or Framework Agreement which has an anticipated value below the relevant threshold at which the Regulations apply should still consider whether the requirement is one where participation in the competition could be restricted to supported factories and businesses. 

In circumstances where it is deemed appropriate to do so, Contracting Authorities are encouraged to “reserve” participation to supported factories and businesses only. As with requirement above the OJEU threshold, the advertisement for the requirement should clearly identify it as being “reserved”. The requirement has to be advertised adequately and appropriately and competed in accordance with usual procurement rules. It cannot be limited to particular supported businesses and factories or to those who are locally based. 

An indication of the types of Services provided by supported factories and businesses can be found on the Supported Business Directory website at http://www.supportedbusiness.org.uk
6.6. FAIR TRADE AND ETHICAL TRADING
Fairtrade schemes aim to improve the conditions faced by small producers and workers in developing countries, and the term “fair trade” covers a range of activities aimed at helping these individuals.  An important objective is to help excluded and disadvantaged producers, including independent small farmers, to access international markets and receive a fair price for their products. 
Other objectives are to encourage traders to buy as directly as possible from producer groups and to develop long-term relationships, ensure transparency of supply chains, and the empowerment of producer groups and workers. 
Another vital goal is to ensure decent working conditions and fair wages for workers on plantations and in factories. 

The Fairtrade Foundation awards a consumer label – the Fairtrade Mark. This mark demonstrates that internationally recognised standards of fair trade have been met. Items covered by the Mark include coffee, tea, chocolate, bananas and honey products. 

Specifications cannot be framed in terms of fair or ethically traded requirements; as such “social” labels do not define the end product in terms of characteristics or performance as required by the EU Procurement regulations.  However, advertisements and invitation to tender documents can make it clear that Fairtrade options can be included in the products provided to meet requirements.   


 ITTs can make it clear that, where the winning tenderer is able to provide Fairtrade options, such products should be made available, as required, for internal meetings, conferences and hospitality purposes 

In referring to the possible inclusion of Fairtrade options, specific marks or trade names should be avoided. It can however, be pointed out that, where tenderers do offer Fairtrade options, the Fairtrade Mark or equivalent is a helpful way of demonstrating that Fairtrade standards are being met.  There is scope within the EU Procurement Regulations to encourage, in non-discriminatory advertisements and specifications, the inclusion of fair trade options in tenders where applicable. However, specifications cannot be framed in terms of Fairtrade requirements, as such social labels are not permitted under the EU Procurement Regulations. 

Exceptionally, and except where expressly stated in the Contract Notice for above the OJEU threshold procurements that the award will be on the basis of lowest Price, Contracts and Framework Agreements must be awarded on the basis of the Most Economically Advantageous Tender (MEAT) for the whole requirement, regardless of whether Fairtrade options have been included. Quality aspects, as well as price, will be relevant. A tender cannot be rejected or considered non-compliant simply because it does not include any desired Fairtrade options.  Further guidance is contained in SPPN 2/2005.
In all cases, the Institution needs to be clear that it is meeting its End Users’ needs (as described in the tender) in a way which makes efficient and effective use of public expenditure and which delivers VFM for the Institution. 

6.7. COMMUNITY BENEFIT CLAUSES

“Community Benefit” clauses are contractual requirements which deliver wider social benefit in addition to the core purpose of the contract, in particular, requirements in relation to targeting training and employment outcomes.

Public procurement projects can impact on training, employment and investment in a local community and its longer-term regeneration. The importance of linking regeneration spend to opportunities for disadvantaged communities is clearly stated in the Scottish Government’s Regeneration Policy Statement.

The Institution requires that all procurements must always be carried out on the basis of achieving Value for Money. Therefore, Community Benefit clauses need to be carefully considered to ensure that they meet the requirements of the EU Procurement Regulations and general EU law. In particular, care should be taken to ensure that clauses do not cause either direct or indirect discrimination - if in doubt please refer to Head of Procurement.

The following considerations should be borne in mind with relation to use of

Community Benefits clauses in contracts:

• 
Check legal and subsequently policy justifications;

• 
All procurement of Services should achieve Value for Money, having due regard to propriety and regularity (the cost of incorporating community benefit clauses will vary with the requirements);

• 
Contract suitability and capacity need to be addressed on a case-by-case basis;

• 
Key components which together indicate the appropriate targeted recruitment 
and training (TR&T) clauses which can be used in a particular case must be linked. Such components include employment planning, industry capacity, funding, as well as possible routeways for employment support and training providers to facilitate achievement of targeted recruitment and training (TR&T) clauses;

• 
Responsibility for the whole process, including implementation and monitoring,

needs to be clearly set in advance;

• 
Community benefit clauses must be mentioned in any Contract Notice by a Contracting Authority and throughout the procurement process;

• 
Community Benefit clauses need to have a direct link to the core purpose of the

Contract, in order that they can be included in the technical assessment of potential suppliers and in award of the Contract;

• 
To avoid any form of discrimination, including indirect discrimination, the wording

of Community Benefit clauses needs to emphasise ‘social inclusion characteristics’ and cannot be aimed specifically at employing people from a certain locality, of a certain age or sex, etc. Targeted training is permissible;

• 
Indirect discrimination, to the disadvantage of non-local contractors, must be

avoided;

• 
Monitoring of contracted deliverables and outcomes to ensure compliance. 
Further Information http://www.scotland.gov.uk/Topics/Government/Procurement/policy/manual/policy-notes/sppn032008cbip 
6.8. PROMOTING POVERTY AWARE PROCUREMENT ON CAMPUS

APUC are currently working with EAUC on this project to increase awareness of the impact of procurement activities on developing regions and on poverty in these regions in particular.  It is intended that this awareness will lead to changes in procurement behaviour, procurement systems, and have a knock-on effect on the understanding, behaviour, and systems of the whole sector and its suppliers.  The project is due for completion in 2010.
6.9. SCOTTISH SUSTAINABLE PROCUREMENT ACTION PLAN AND THE UK GOVERNMENT’s “ FLEXIBLE FRAMEWORK”
As part of a commitment to being among the leaders in the EU, the UK Government has developed a Flexible Framework that defines the key characteristics of an organisation that is committed to sustainable procurement, and targets for adherence to meeting Flexible Framework commitments. 
Further details can be found at:

http://www.sustainable-development.gov.uk/government/task-forces/procurement/documents/flexible-framework.pdf
The Scottish Sustainable Procurement Action Plan will be issued during 2009by the Scottish Government.  The Flexible Framework is an area contained within the Plan.  Further details will be included when available.
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