RESTRICTED - COMMERCIAL


NEGOTIATED TENDERING (WITHOUT CALL FOR COMPETITION) RECOMMENDATION
Note to Procurement Officer: the purpose of this document is to ensure that a negotiated tendering procedure has been correctly deemed to be appropriate. The decision to undertake a negotiated tendering procedure needs to be recorded for provision of the audit trail and to enable the Head of Procurement (or equivalent) to approve the recommendation as part of governance and accountability arrangements, ensuring demonstration of separation of duties. 

Text in italics to be inserted/delete where appropriate

Delete box prior to issue

 RECOMMENDATION TO UNDERTAKE NEGOTIATED TENDERING PROCEDURE (WITHOUT CALL FOR COMPETITION) FOR:  [insert]
REFERENCE: [insert]
Use of the Negotiated Tendering Procedure is designed for use in exceptional circumstances and should only be undertaken in limited circumstances. The circumstances where a Negotiated Tendering Procedure can be used WITHOUT a prior call for competition are listed below:
· If an existing procurement procedure has been discontinued for the reason listed above and the Institution undertakes to negotiate with all suppliers that have submitted a tender. Note that the reason for discontinuing  a process should be material, minor flaws in the tendering process do not open the door to the Negotiated Procedure. Additionally negotiations must not be entered into with an operator  not in the original procedure.

· If no tenders or no suitable tenders have been received during an existing open or restricted procedure. This may only proceed if the original terms of the proposed contract remain substantially the same. Note this is subject to separate reporting to Scottish Ministers.

· When, for technical or artistic reasons, or reasons connected with protection of exclusive rights the contract may only be awarded to one particular supplier.

· For reasons of extreme urgency brought about by unforeseeable events, which cannot be attributable to the Institution, a contract needs to be negotiated. Note that unforeseeable events are different to unforeseen events. In this instance the use of Negotiated Procedure without a call for competition must be strictly necessary and the Institution unable to meet the timescales for use of Open or Restricted (or Negotiated with a call for competition) procedure.If the goods to be purchased (or hired) under the contract are to be manufactured solely for the purpose of research, experiment, study or development but not with the aim of ensuring profitability or to recover research and development costs. It is worth noting that Research and Development Services have a general exempt from EU Procurement Regulations unless (i) the benefits are to accrue exclusively to the Institution for its use in the conduct of its own affairs; and (ii) the services are to be wholly paid for by the Institution.
· When the goods being purchased (or hired) are a partial replacement or addition to existing goods and obtaining the goods from a different supplier would mean incompatibility between the existing goods or disproportionate technical difficulties in the operation and maintenance of existing goods. This must arise from a difference in the technical characteristics of the goods.
NB - The Negotiated Procedure cannot be used in this instance if the original contract is longer than 3 years. Unless there are unavoidable reasons why this period should be exceeded.

· For the purchase or hire of goods quoted and purchased on a commodity market.

· To take advantage of particularly advantageous terms for the purchase of goods - in a closing down sale or if the seller is subject to insolvency proceedings as specified in regulation 23(4)(a), (b) or (c) of The Public Contracts (Scotland) Regulations 2006.

· When a contract for services is the result of a design contest and rules of the contest have prescribed to award of the contract. If there is more than one winner of the contest All successful contestants must be invited to negotiate the contract.

· When a contracting authority wants a supplier to carry out additional work/services not included in the initial project, which have become necessary through unforeseen circumstances and which cannot be carried out or provided separately, due to technical or economic reasonsfrom those under the original contract without major inconvenience to the Institution; or are strictly necessary to the later stages of the performance of that contract
NB  - The Negotiated Procedure cannot be used where the aggregate value of contracts for the additional works and services exceeds 50 per cent of the value of the original contract.

· When the Institution requires a supplier to provide a repetition of the work/service carried out under the original contract. This must be in accordance with the project for the purpose of which the first contract was entered into.
NB the Negotiated Procedure cannot be use in this instance unless the following have been done;

 i) the original contract notice stated that a contract for a repetition of the work may be awarded using the negotiated procedure.
ii) when determining the estimated value of the original contract the Institution took into account the value which it expected to be payable for any new work; and
iii) the procedure for the award of the new contract is started within 3 years of the original contract being entered into.

 See Negotiated Tendering guidance for further details.
Following completion of the Commodity Strategy the Procurement Officer should highlight which of these circumstances above are applicable and provide further details in order to justify the decision;

[Please provide details relating to the requirement below]

NEGOTIATED TENDER without CALL FOR COMPETITION RECOMMENDATION

For the reasons outlined above the recommendation is to undertake a Negotiated Tendering Procedure without a Call for Competition.
Signed:   ………………………………………………
Title:      Procurement Officer, [Institution]
[Add in any User Group signatures if relevant/applicable]
Date:     ………………………………………………
________________________________________________________________
Negotiated Tender Procedure Recommendation agreed by:

Signed:   …………………………………………………
Title:      Head of Procurement (or equivalent) and/or Budget Holder, [Institution]
Date:     …………………………………………………
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