
Competitive Dialogue Procedure
With acknowledgements to OGC/HMT Guidance on Competitive Dialogue. Available at the following web address; http://www.ogc.gov.uk/documents/OGC_HMT_2008_Guidance_on_Competitive_Dialogue.pdf
What is a Competitive Dialogue?

Competitive Dialogue is a procedure whereby an Institution is able to conduct dialogue with bidders directly with the aim of developing one or more suitable alternative solutions to meet its requirements. Individual bidders may develop more than one solution. The dialogue may be conducted in successive stages, with the option of reducing the number of solutions (and therefore bidders) at each stage. Solutions must be eliminated on the basis of applying the stated award criteria. 
On the basis of this dialogue, bidders are selected by the Institution and are invited to tender. All bidders and all potential solutions can be considered for tender, although not if a bidder or solution has been eliminated at an earlier stage. The contract is awarded on the basis of Most Economically Advantageous Tender (MEAT).
When is a Competitive Dialogue appropriate?

This procedure is designed for particularly complex procurements. In legal terms contracts can only be considered to be particularly complex where a Contracting Authority; 
- is not objectively able to define the technical means capable of satisfying their needs or objectives and/or; 
- not objectively able to specify the legal and/or financial make-up of the project.

In addition, the Contracting Authority must consider that use of the Open or Restricted procedure will not allow the award of the contract. 
To summarise this decision process:
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An example of when such a procedure may be appropriate would be a complex IT project where a variety of technical solutions might be possible. Or, where the legal or financial complexities of the requirement cannot be defined in advance and such issues need to be discussed with potential bidders.
It should be noted that for both Institutions and Bidders this procedure requires a greater investment of inputs in terms of resources, planning and time than other standard procedures and cannot be viewed as a short-cut in any way.

The process always involves competitive tendering and award can only be made on the basis of the Most Economically Advantageous Tender (MEAT) award criterion.
How is a Competitive Dialogue carried out?
The following represents the suggested process for carrying out a Competitive Dialogue as well as sources for further information. It is worth bearing in mind that this procedure has only recently been introduced and is used relatively infrequently.As such the effectiveness and best practice has yet to be fully realised. 
Project Start-Up
Early planning is essential. Investment at this stage is likely to produce a more effective and shorter procurement process, better overall value for money, and reduce some of the risks associated with complex procurements.

Commodity Profile & Strategy and Timetable

The commodity strategy should be developed by the Procurement Officer and the User Group. When developing a strategy for a commodity it is important to consider the options available in depth, CSR issues and gather market information. 
The commodity strategy should be informed by market research or market soundings e.g. Prior Information Notices (PIN) or holding industry days.

CSR concerns have an impact on commodity strategy. Considerations that may impact can be found in the Procurement Manual.

In developing the strategy it may become apparent to the user group that a Competitive Dialogue is the most appropriate procurement route. It is vital that the Institution clearly documents their rationale for using the Competitive Dialogue procedure before starting a procurement setting out why the project is considered to be particularly complex and why the Open and Restricted procedures are not appropriate. 

OJEU Contract Notice

Advertising requirements for Competitive Dialogue are no different to other procedures. A Notice should be published stating the procurement is taking place under the Competitive Dialogue procedure. It should also state;

- Any minimum standards for participation. The award criteria and weightings should either be stated in the advert or reference made to them being in the contract documents.
- The number of participants to be invited to participate in the dialogue
- Whether there is an intention to use staged dialogues - If variant bids are allowed. 
NOTE In a Competitive Dialogue multiple solutions may be suitable for fulfilling a single requirement, and bidders may submit more than one solution. Multiple bids are not the same as variant bids. Allowing variant bids refers to allowing bids that are designed to fulfil differing requirements, as opposed to different ways of fulfilling one requirement. If variant bids are allowed consideration should therefore be given as to how they are to be submitted and how they will be evaluated. 
A minimum of 37 days, starting from the day after the advert is sent to OJEU, must be allowed for companies to request to be considered for short-listing. This may be reduced by 7 days if the notice has been submitted electronically.
The Institution is required to set out the details of the requirement in the Contract Notice. Further information can be provided in a Descriptive Document issued at PQQ stage. The Contract Notice must comply with EU procurement regulations. Guidance on completing a Contract Notice is contained within the process flowchart.
The EU Directives do not allow advertisements for such contracts to appear in any other media before the notice is despatched to OJEU. Neither can adverts in any other media contain information which is not included in the OJEU. 

Adverts placed on the Public Contracts Scotland Portal are sent through to the OJEU website automatically. 

Pre Qualification Questionnaire (PQQ) /Selecting Participants

The requirements at pre-qualification stage are the same as in the Restricted Procedure. 

The Institution may limit the number of bidders and should indicate in the OJEU advert the criteria or rules that apply to the pre-qualification process.

Selection Criteria for creating a short list of supplier should be made on the basis of looking at the company's capacity, not how they propose to meet the contract. It is not appropriate to consider matters relating to the expected nature of the contract at this stage. The only criteria that can apply at Pre Qualification Stage are economic and financial standing, techniccal or professional ability and failing to meet Regulation 23 of the EU Procurement Regulations. 

Supplier appraisal must be conducted against clear, objective and defensible criteria, established in advance and related to the subject matter of the contract. The criteria must be stated in the Contract Notice (refer to Contract Notice Guidance for more details).

The number invited to participate needs to be sufficient to ensure genuine competition and there must be a minimum of three where this is possible.

Contained within this process flowchart is a PQQ toolkit, this covers the pre-qualification criteria allowable by law. This also includes a separate assessment for CSR requirements. Evaluation of PQQ should be carried out by members of the User Group in order to provide an unbiased assessment.

Information about the requirement can be provided as part of the PQQ or the Institution can issue a separate Descriptive Document following publication of the Contract Notice to those suppliers that have registered an interest. This is not mandatory and the Invitation to Participate in Dialogue is likely to contain all the information required of a Descriptive Document.There is no required form or minimum standards for a Descriptive Document although it must contain the award criteria. In practice an Invitation to Participate in Dialogue and subsequent requests for solutions will include more detailed information about the needs of the Institution.

Invitation to Participate in Dialogue (ITPD)
Once suppliers have been short-listed the institution will send an ITPD to candidates, which officially begins the dialogue stage. This document restates the Institutions needs in a more formal specification document and sets out how it will conduct the dialogue.
In the ITPD the Institution should define;

·  the timescales involved

· the number of phases and submissions that will form the component parts of the dialogue,

· outline of the dialogue meetings and key issues for debate

· and award sub-criteria.
The following elements are mandatory in the ITPD;

· date for the commencement of the competitive dialogue, the address to which replies must be sent and the one or more languages in which they must be drawn up
· reference relating to the published contract notice
· information, if required, required from bidders relating to economic and financial standing, techincal or professional ability.
· the award criteria and weightings for the contract, if this information was not specified in the Contract Notice.
The Institution should outline any constraints that the bidders should be aware of in order to minimise time bidders spend developing unsuitable bids.
Dialogue Stage

There are few mandatory requirements in structuring the dialogue beyond that it may take place in successive stages in order to reduce the number of solutions to be discussed by applying the award criteria. And that it may continue until the Institution can identify one or more solutions capable of meeting its needs. There is further guidance below.

It is vital that the Institution ensures equality of treatment amongst bidders, specifically; 
- they shall not provide information in a discriminatory manner which may give some tenderers an advantage over others.
- they shall not reveal to the other participants solutions proposed or any commercially confidential information communicated by a participant in the dialogue without that participant’s agreement.
- they should proceed in a way that ensures proportionality and non-discrimination amongst bidders.
- if the Competitive Dialogue procedure is staged, the final stage must involve sufficient bidders so as to ensure genuine competition.

The Institution should set out in detail how it will undertake the dialogue process. It should have a clear idea of how dialogue sessions will be conducted, who will participate and when they will take place. 
There is no requirement for dialogues to be carried out over multiple stages although the following provides an illustration of how the dialogue might proceed.

Invitation to Submit an Outline Solution (ISOS) 
It is common to send bidders an Invitation to Submit an Outline Solution (ISOS) as the basis of the submission required at the end of the first phase of the dialogue. This may include indicative costs but are not seen as binding. The Institution can use this submission as basis to eliminate solutions at this stage.

The content of individual ISOS documents issued to bidders may be divergent for each of the different bidders and their solutions.

Invitation to Submit a Detailed Solution (ISDS).

The second stage might involve refinement of the solution and issuing an Invitation to Submit a Detailed Solution (ISDS). Again solutions can be eliminated at this stage. 
Before the dialogue phase is concluded the Institution should request a fully developed and priced bid based on an agreed contractual position. This bid should require little if any development to form the bidders’ final tender.  This is to determine the likelihood that tenders once received will be compliant and acceptable.
There is very limited room for manoeuvre or to change final bids after the end of the dialogue stage. Therefore it is important to have a high level of confidence that all issues that need to be negotiated are fully addressed and concluded during the dialogue.
The Invitation to Submit Final Tender  is likely to be an evolution of the ISDS. Invitations and bids received should be iterative and follow an identical structure.

The content of individual ISDS documents issued to bidders may be divergent for each of the different bidders and their solutions.

Invitation to Submit a Final Tender (ISFT) 
The Institution should close the dialogue once it has identified one or more solutions capable of meeting its needs.
Once the Institution has declared that the dialogue has ended it asks bidders to submit their final tenders. The bid must be final and not subject to any major change or re-negotiation.

The option to accept Variant bids must have been set out in the Contract Notice if multiple solutions are to be accepted from a single bidder. It may be that multiple solutions are suitable to fulfil the requirement. 
At this stage there should be at least two bids from credible bidders.

Following  tender submission the Institution may clarify, specify or fine-tune aspects of a tender but this must not involve changes to the basic features of the tender (or invitation) if such changes are likely to distort competition or have a discriminatory effect.
The content of individual ISFT documents issued to bidders may be divergent for each of the different bidders and their solutions.

Preferred Bidder
Having identified the most economically advantageous tender the Institution may only clarify and confirm the commitments. This must not have the effect of modifying substantial aspects of the tender (or invitation) and must not risk distorting competition or causing discrimination.
Award

The decision to award a contract must first be communicated to all unsuccessful bidders.

Mandatory Standstill Period
The mandatory standstill period means that a period of not less than 10 calendar days must elapse between the written communication of the award decision to all tenderers and contract commencement. The mandatory standstill period begins the day after the award decision is notified to all tenderers in writing by either fax or e-mail. 
Contract Management

Once the contract is in place the successful bidder will be managed in the same manner as successful tenderer in the Open or Restricted procedure. 

The Guidelines for supplier and contract management are currently being developed.

FURTHER CONSIDERATIONS

Conducting the Dialogue Stage
There are no defined requirements for conducting the dialogue stage and it may vary with each procurement. The guiding principle is to conduct the dialogue stage in a manner that ensures equal treatment and results in a non-discriminatory and transparent way. 

Scheduling

It is good practice to set out the dialogue topics and a detailed timetable for the individual dialogue discussions as part of the ITPD.

Communications

Ensure that all bidders receive the same information at the same time. This might be at a supplier forum or open day which outlines how the dialogue will be structured. Following this the dialogue should be conducted on a one to one basis.

Personnel

Undertaking a series of dialogue sessions can be time consuming and resource intensive for both Institutions and bidders and this needs to be taken into account in planning and conducting a dialogue.

Closing the dialogue

Institutions should have agreed substantially all aspects of the project and proposed solutions. Final bids should contain all the elements required for the performance of the project.

Bids from different bidders may be made on one requirement that has been developed and refined during the process or it might be to accept a variety of different solutions in response to the problem.

Once the dialogue has been closed it is not possible to reopen it and there is little scope for further discussion.

Market Failure

Market failure occurs where there is only a single (or no) credible bidder for a project. If this occurs a review should be carried out in order to decide on the way forward. Failure may be caused by lack of resource or commitment on the part of bidders in the process. In which case the dialogue process may have to be restarted and restructured to attract and retain more bidders.
Despite an absence of competition a procurement does not necessarily need to stop - if the reason for market failure is due to systemic problems within the market an alternative procurement would not solve this issue. If faced with a single bidder the institution should ensure that there is competition within the bidders supply chain in order to demonstrate value for money.
Intellectual Property Rights
Some bidders may be concerned over protection of their intellectual property, these should be allayed by the institutions commitment not to discriminate between suppliers or reveal commercially confidential information.

Bid Costs
As with Institutions, bidders will be required to commit a lot of time and effort to developing solutions during the Competitive Dialogue procedure, there is provision for Institutions to provide financial support to bidders in order to maintain their participation in the dialogue process and thus maintain competition. However this is rare and should be considered on a case by case basis.
It is in the best interests of Institutions to minimise bid costs for themselves and bidders in order to increase participation amongst bidders and to minimise the level of cost that will be passed onto the Institution once the contract is in place.
Note:


In truly exceptional circumstances a Negotiated Tender can be used.


See separate guidance for further information.
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