
Negotiated Procedure
What is a Negotiated Procedure

The Negotiated Procedure allows Institutions to negotiate directly with suppliers in order to award a contract. It is a procedure which should only be used in limited circumstances, for example in cases of extreme  urgency or when an open or restricted procedure has been discontinued. A more detailed list of circumstances is given below.
There are no regulations governing the actual conduct of these negotiations. However the EU Treaty Principles of equal treatment, transparency, proportionality and non-discrimination apply. Similarly rules on mandatory exclusions of suppliers relating to business probity and criminal convictions also apply.

Note that if the negotiated procedure is staged, the final stage must involve sufficient bidders so as to ensue genuine competition.  
As such the use of the negotiated procedure is strictly limited to exceptional circumstances and justification for its use must be strictly construed. Inappropriate use of the Negotiated Procedure is likely to be scrutinised by the EU Commission and may lead to legal challenge.
Whilst some low-value procurement does not require competition and could be viewed as negotiated tendering this guidance is targeted at procurements where procurement regulations would otherwise apply. There is separate guidance available for procurement below the OJEU threshold.
Type of Negotiated Procedure 
There are two types of negotiated procedure. Those that involve a call for competition (i.e. prior publication of a contract notice) and those that do not.

Negotiated Procedure with call for competition
This is a 2 stage process:
Stage 1
· An advert is prepared and sent to OJEU. 

· A minimum of 37 days (see timescales for further guidance) is allowed for suppliers to complete and return Pre-Qualification Questionnaires.
· As per the Pre-Qualification stage in the Restricted Procedure shortlisting of suppliers is based on an evaluation of the bidders’ technical or professional capability and financial and economic standing. 
· There must be a minimum of 3 companies short listed (where there are at least 3 suitably qualified, experienced companies). 

Stage 2
• Negotiations are entered into with the company/companies with a view to agreeing on the terms of a contract. 
• There is no specified time period for this stage of the process.

Negotiated Procedure without a call for competition
No advert is placed in OJEU. Instead, negotiations are entered into directly with one or a number of suppliers that have been identified by an Institution with a view to agreeing the terms of a contract. It is mandatory to have multiple suppliers involved if using the negotiated procedure following on from a discontinued open or restricted procedure. 
When is a Negotiated Procedure appropriate?

Given the nature of the procedure and the possible perceived breaches of fairness, transparency and competition amongst suppliers the Negotiated Procedure is considered to be only applicable in very limited circumstances. 
If a Negotiated Procedure is intended to be used in the case of extreme urgency consideration must be given to whether timescales for an Open or Restricted procedure cannot be met.

If justification for Negotiated Procedure is due to the nature of the specification, use of the Open or Restricted procedure must first be discounted.

In most cases when conducting a procurement the Open or Restricted procedures will suffice for fulfilling a requirement. . Only if none of these procedures will suffice should a Negotiated Procedure be deemed appropriate.

Below is a list of circumstances when the Negotiated Procedures can be applied.

Negotiated Procedure with a call for competition

Institutions will only able to use the negotiated procedure with the prior publication of a contract notice in the following circumstances; 
· If the Institution has had to discontinue an Open, Restricted or Competitive Dialogue procedure because of irregular or unacceptable tenders. Note that this should be material, minor flaws in the tendering process do not open the door to the Negotiated Procedure. The Negotiated Procedure can only proceed if the terms of the proposed contract have not been substantially altered.
· If, in truly exceptional circumstances, the overall pricing of the contract cannot be established due to the nature of, or the risks attached to, the goods and services to be provided.
· When the nature of the work cannot be established with sufficient precision to permit the award of the contract using the Open or Restricted procedure. In particular in the case of financial services and intellectual services, such as services involving the design of work; it is recommended that the Competitive Dialogue procedure is favoured in this instance.
Note that the EU Procurement Regulation require that a sufficient number  of bidders are invited to negotiate to ensure genuine competition. Additionally any invitations to negotiate should be issued simultaneously along with key information such as details for bid return (date, address and language), the OJEU reference and award criteria. 
Institutions should provide further information to bidders provided it is requested by bidders not less than 6 days before the final tender return date. This is reduced to 4 days when the procedure is used in cases of urgency.

Institutions may extend the time limit for receipt of tenders in order to provide additional information to bidders, where that information has been requested as above but the Institution has not provided it in sufficient time. The time limit may also be extended to provide an opportunity for bidders to inspect a site or premises relating to the contract.
During any negotiations the Institution should ensure equal treatment among all bidders and in particular, shall not provide information in a discriminatory manner which may give some bidders an advantage over others. 
Negotiated Procedure without a call for competition

A Institution may use the negotiated procedure without the prior publication of a contract notice in the following circumstances;
· If an existing procurement procedure has been discontinued for the reason listed above and the Institution undertakes to negotiate with all suppliers that have submitted a tender. Note that the reason for discontinuing  a process should be material, minor flaws in the tendering process do not open the door to the Negotiated Procedure. Additionally negotiations must not be entered into with an operator  not in the original procedure.
· If no tenders or no suitable tenders have been received during an existing open or restricted procedure. This may only proceed if the original terms of the proposed contract remain substantially the same. Note this is subject to separate reporting to Scottish Ministers.
· When, for technical or artistic reasons, or reasons connected with protection of exclusive rights the contract may only be awarded to one particular supplier.
· For reasons of extreme urgency brought about by unforeseeable events, which cannot be attributable to the Institution, a contract needs to be negotiated. Note that unforeseeable events are different to unforeseen events. In this instance the use of Negotiated Procedure without a call for competition must be strictly necessary and the Institution unable to meet the timescales for use of Open or Restricted (or Negotiated with a call for competition) procedure. If the goods to be purchased (or hired) under the contract are to be manufactured solely for the purpose of research, experiment, study or development but not with the aim of ensuring profitability or to recover research and development costs. It is worth noting that Research and Development Services have a general exempt from EU Procurement Regulations unless (i) the benefits are to accrue exclusively to the Institution for its use in the conduct of its own affairs; and (ii) the services are to be wholly paid for by the Institution.
· When the goods being purchased (or hired) are a partial replacement or addition to existing goods and obtaining the goods from a different supplier would mean incompatibility between the existing goods or disproportionate technical difficulties in the operation and maintenance of existing goods. This must arise from a difference in the technical characteristics of the goods.
NB - The Negotiated Procedure cannot be used in this instance if the original contract is longer than 3 years unless there are unavoidable reasons why this period should be exceeded.
· For the purchase or hire of goods quoted and purchased on a commodity market.

· To take advantage of particularly advantageous terms for the purchase of goods - in a closing down sale or if the seller is subject to insolvency proceedings as specified in regulation 23(4)(a), (b) or (c) of The Public Contracts (Scotland) Regulations 2006.
· When a contract for services is the result of a design contest and rules of the contest have prescribed to award of the contract. If there is more than one winner of the contest all successful contestants must be invited to negotiate the contract.
· When an Institution wants a supplier to carry out additional work/services not included in the initial project, which have become necessary through unforeseen circumstances and which cannot be carried out or provided separately, due to technical or economic reasons from those under the original contract without major inconvenience to the Institution; or are strictly necessary to the later stages of the performance of that contract
NB  - The Negotiated Procedure cannot be used where the aggregate value of contracts for the additional works and services exceeds 50 per cent of the value of the original contract.

· When the Institution requires a supplier to provide a repetition of the work/service carried out under the original contract. This must be in accordance with the project for the purpose of which the first contract was entered into.
NB the Negotiated Procedure cannot be use in this instance unless the following have been done;

 i) the original contract notice stated that a contract for a repetition of the work may be awarded using the negotiated procedure.
ii) when determining the estimated value of the original contract the Institution took into account the value which it expected to be payable for any new work; and
iii) the procedure for the award of the new contract is started within 3 years of the original contract being entered into.

 
How is a Negotiated Procedure carried out?

Project Start-Up

The decision to undertake a Negotiated Procedure may be the result of an emergency with an urgent requirement and as such it will not be possible to conduct commodity strategy. 
Alternatively, the Negotiated Procedure may come about because of having to discontinue an Open or Restricted Procedure in which case the commodity profile and strategy will already have been completed.
Outwith these two scenarios the decision to undertake a Negotiated Procedure should be as a result of having completed a commodity strategy. This is regardless of whether it is with or without a call for competition.
Commodity Profile & Strategy and Timetable

The commodity strategy should be developed by the Procurement Officer and the User Group. When developing a strategy for a commodity it is important to consider the options available in depth, CSR issues and gather market information. 
The commodity strategy should be informed by market research or market soundings e.g. Prior Information Notices (PIN) or holding industry days.

CSR concerns have an impact on commodity strategy. Considerations that may impact can be found in the Procurement Manual.

OJEU Contract Notice

If Negotiated Procedure is to be used with a call for competition (see guidance above) a notice should be published stating that the procurement is taking place under the negotiated procedure. It should also state;

- Any minimum standards for participation. The award criteria and weightings should either be stated in the advert or reference made to them being in the contract documents.
- The number of participants to be invited
- If variant bids are allowed.

There is a minimum of 37 days (see timescales for further details) starting from the day after the advert is sent to OJEU, that must be allowed for companies to request to be considered for short-listing for the negotiation stage. This may be reduced by 7 days if the notice has been submitted electronically. 
If the 37 day limit is impractical to due to the urgency of the requirement, Institutions may lower this to 15 days (10 if the notice has been submitted electronically) from the day after the advert has been sent.  Note that urgency in this instance must still be justified but the definition is less stringent than in the case of extreme urgency (it does not need to be unforeseeable nor strictly necessary) as outlined above.
The EU Directives do not allow advertisements for such contracts to appear in any other media before the notice is despatched to OJEU. Neither can adverts in any other media contain information which is not included in the OJEU. 

Adverts placed on the Procurement Portal for Scotland will now be sent through to the OJEU website automatically. 

Pre Qualification Questionnaire (PQQ) /Selecting Participants

The requirements at pre-qualification stage are the same as in the Restricted Procedure. 
The Institution may limit the number of bidders and should indicate in the OJEU Contract Notice the criteria or rules that apply to the pre-qualification process.

Selection Criteria for creating a short list of suppliers should be made on the basis of looking at the company's capacity, not how they propose to meet the contract. It is not appropriate to consider matters relating to the expected nature of the contract at this stage. The only criteria that can apply at Pre Qualification Stage are economic and financial standing, techincal or professional ability and failing to meet Regulation 23 of the EU Procurement Regulations. 

Supplier appraisal must be conducted against clear, objective and defensible criteria, established in advance and related to the subject matter of the contract. The criteria must be stated in the Contract Notice (refer to Contract Notice Guidance for more details).

The number invited to participate needs to be sufficient to ensure genuine competition and there must be a minimum of three where this is possible.

Contained within this process flowchart is a PQQ toolkit, this covers the pre-qualification criteria allowable by law. This also includes a separate assessment for CSR requirements. Evaluation of PQQ should be carried out by members of the User Group in order to provide an unbiased assessment.
Negotiation Stage
There are no fixed guidelines for this stage although Institutions should always proceed in a manner that is transparent and ensures equal treatment and non-discrimination amongst suppliers.
Preferred Bidder
Having identified the most economically advantageous tender the Institution should clarify and confirm the commitments. 

Notification of Award Decision and the Standstill Period 

The mandatory standstill period means that a period of not less than 10 calendar days must elapse between the written communication of the award decision and contract commencement. This communication must be issued at the same time to all tenderers and, for a Restricted Procedure, to all unsuccessful PQQ applicants. The mandatory standstill period begins the day after the award decision is notified to all tenderers in writing by either fax or e-mail.  

Tenderers and PQQ applicant are entitled to request a debrief which must be undertaken within prescribed timeframes. Guidance is contained in the process flowchart.

The standstill period doesn’t apply to Part B procurement unless elected to follow the Part A processes. Debriefing must still be offered. 

Award

Following completion of the Standstill Period an award letter is issued to the successful tenderer(s) and this constitutes the forming of the contract or appointment to the framework agreement.

Contract Award Notice

Following contract award and within 48 days of the award being made the Procurement Officer must complete and issue the Contract Award Notice through the Public Contracts Scotland Portal (or other means) to OJEU. 
Standard Documentation for carrying out a Negotiated Procedure
The circumstances under which a Negotiated Procedure is permissible means that there is a length of time and complexity involved in each procedure can vary wildly. As such it is not practical to use a “standard” set of documents to carry out the procedure. This is not to say that the procedure should  not be carried out in a structured way. In a particularly complex procedure the negotiation process might be highly-structured and involve a number of stages.
Documentation contained within the guidance for other procedures can be adapted and utilised when undertaking a Negotiated Procedure. Remember that at all times principles of transparency, equal treatment, non-discrimination and proportionality should be upheld.
Contract Management

Once the contract is in place the successful bidder should be managed in the same manner as successful tenderer in any other procedure. 
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