
OPEN AND RESTRICTED PROCEDURES

 The following provides a brief overview of recommended best practice for Open and Restricted procedures for any procurement above the OJEU threshold covering goods, services, professional services and IT. Part B  procurements are also included but are exempt from the requirements to insert a Contract Notice in OJEU, follow the mandatory tendering timelines and normally to adhere to the Standstill Period.  Note that if the procurement is considered to be high risk/high value, a Standstill Period should be considered (with reference to Federal Security Services Ltd. Vs Police Service of Northern Ireland)
Below is a brief summary of the different stages.

Commodity Profile & Strategy and Timetable
The commodity strategy should be developed by the Procurement Officer and the User Group. When developing a strategy for a commodity it is important to consider the options available in depth, CSR issues and gather market information when necessary. When doing this equal treatment of suppliers must be ensured to meet EC Treaty Principles.
Procurements through the OJEU process are required to follow defined timelines. 

CSR concerns have an impact on commodity strategy. Considerations that may impact can be found in Section 4 of this manual.

When to use Open or Restricted Procedure
The Restricted Procedure is a two-stage process which allows Institutions to draw up a short-list of interested parties by undertaking a pre-qualification stage, prior to the issue of invitation to tender documents. This is most appropriate when many suppliers exist within a market and it is not feasible to issue an Invitation to Tender to each. 
If the Accelerated Restricted procedure is being used this MUST be highlighted in the Contract Notice. For further information about the Accelerated Restricted Procedure please refer to this Scottish Procurement Policy Note: http://www.scotland.gov.uk/Resource/Doc/1265/0076383.pdf
Using an Open procedure means that the Invitation to Tender must be sent to all suppliers that express an interest in response to the Contract Notice. This procedure is most appropriate when there are a small number of suppliers expected to request an ITT.

OJEU Advert
If a purchase is likely to be above the relevant EU Thresholds, publication in OJEU is mandatory. The EU Directives do not allow advertisements for such contracts to appear in any other media before the notice is despatched to OJEU. Neither can adverts in any other media contain information which is not included in the OJEU. 

Adverts placed on the Public Contracts Scotland Portal are now be sent through to the OJEU website automatically. 

Any minimum standards for participation must be stated in this advert. The award criteria and weightings should either be stated in the advert or reference made to them being in the contract documents.
[Pre-Qualification Questionnaire]

PQQs are used during a restricted procedure. 
The Institution may limit the number of bidders and should indicate in the OJEU advert the criteria or rules that apply to the pre-qualification process.

Selection Criteria for creating a short list of supplier should be made on the basis of looking at the company's capacity, not how they propose to meet the contract. It is not appropriate to consider matters relating to the expected nature of the contract at this stage. The only criteria that can apply at Pre Qualification Stage are economic and financial standing, technical or professional ability and failing to meet Regulation 23 of the EU Procurement Regulations. 

Supplier appraisal must be conducted against clear, objective and defensible criteria, established in advance and related to the subject matter of the contract. The criteria must be stated in the Contract Notice (refer to Contract Notice Guidance for more details).

The number invited to participate needs to be sufficient to ensure genuine competition and there must be a minimum of three where this is possible.

Contained within this process flowchart is a PQQ toolkit, this covers the pre-qualification criteria allowable by law. This also includes a separate assessment for CSR requirements. Evaluation of PQQ should be carried out by members of the User Group in order to provide an unbiased assessment.

Invitation To Tender (ITT)
The tendering process is an opportunity for suppliers to bid for the requirement as defined in the ITT document. The requirement should be defined by the User Group.

The standard ITT template, which is available for use by Institutions, is available within the process flowcharts.
In a Open Procedure the ITT is issued to all suppliers that request it whereas in a Restricted Procedure this is only issued to the short-listed suppliers.
Circular Notice
During the tendering process, should any tenderer raise a query a circular advice notice must be issued to all tenderers in order to advise them of the answer. The Procurement Officer must ensure all questions and answers are anonymised and remain confidential.
Tender Return
Returned tenders must be handled in commercial confidence. Guidelines are given in section 3 of this manual regarding storage and opening of tenders where electronic tendering has not been used.

Tender Evaluation
Tenders need to be evaluated in a clear and auditable manner. 

Post Tender Negotiation
PTN should only be undertaken in exceptional circumstances. Please refer to guidance in the process flowchart for further details. 

Key points to note are that when PTN is undertaken it should not be conducted in a way that put tenderers at a disadvantage, distorts competition or adversely affect trust in the competitive tendering process. It is not permissible to use the lowest tender to seek a reduction in costs from the other tenderers. Additionally, competition must not be distorted by allowing a competitor, not clearly in the lead, a chance to improve its offer without giving the same opportunity to all other competitors. 

Notification of Award Decision and the Standstill Period 
The mandatory standstill period means that a period of not less than 10 calendar days must elapse between the written communication of the award decision and contract commencement. This communication must be issued at the same time to all tenderers and, for a Restricted Procedure, to all unsuccessful PQQ applicants. The mandatory standstill period begins the day after the award decision is notified to all tenderers in writing by either fax or e-mail.  

Tenderers and PQQ applicant are entitled to request a debrief which must be undertaken within prescribed timeframes. Guidance is contained in the process flowchart.

The standstill period doesn’t apply to Part B procurement unless elected to follow the Part A processes. Debriefing must still be offered. 

Award
Following completion of the Standstill Period an award letter is issued to the successful tenderer(s) and this constitutes the forming of the contract or appointment to the framework agreement.

Contract Award Notice
Following contract award and within 48 days of the award being made the Procurement Officer must complete and issue the Contract Award Notice through the Public Contracts Scotland Portal (or other means) to OJEU. 
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