
PROCUREMENT UP TO THE OJEU THRESHOLDS
INTRODUCTION

The value of a contract must be calculated over the whole life of a contract – therefore a 3 year contract at £50,000 per year has a value of £150,000. When the estimated value of a contract is above the EU threshold the full regulations governing procurement apply. The guidance for procurement practice in line with the regulations is contained elsewhere within the Sector Manual. 
When valuing the requirement it is vital to bear in mind that it is the overall value of the total requirement (the total consideration payable) that is important, not the value of individual contracts. 
It is not permissible to try and break down a requirement into smaller constituent requirements in order to by-pass the constraints imposed on procurement above the EU Threshold. 

It should be noted however that it is it permissible to separate requirements into smaller contracts (with good reason) if these contracts opportunities are then competed in line with OJEU rules. ;

Regulation 8 (19) of the Public Contracts (Scotland) Regulations 2006 states;
“A contracting authority shall not enter into separate contracts nor exercise a choice under a valuation method with the intention of avoiding the application of these Regulations to those contracts.”

This can be seen as an attempt to deliberately disaggregate the requirement, this practice is prohibited under the EU Procurement Regulations. Further information regarding EU threshold can be found in Regulation 8 of Public Contracts (Scotland) Regulations 2006.
PROCUREMENT RESPONSIBILITIES UP TO THE OJEU THRESHOLD
When the expected value is below the OJEU threshold the procurement is freed from some of the regulations and timescales. However there are many regulations and principles that still apply. The principles of transparency and proportionality are key requirements.
Contracts that are not subject to OJEU requirements must still be conducted in line with procurement best practice and also in line with the principles of the EC Treaty to afford fairness, competition and transparency in public procurement. Regulation 8 (21) of the Public Contracts (Scotland) Regulations 2006 states that in awarding any public contract public bodies should; 
 “ensure a degree of advertising and follow a procedure leading to the award of the contract which is sufficient to enable open and fair competition and meet the requirements of the principles of equal treatment, non discrimination and transparency.”. 

See also Part 7 of SPPN 5 2008 for further guidance.
That is to say that for any procurement, regardless of the value there needs to sufficient advertising to enable competition amongst suppliers. And that the procurement procedures followed must be fair and transparent.
Closed tendering (i.e. contracting bodies generating competition by simply contacting companies on an ad-hoc basis and inviting them to submit a bid) is not consistent with regulation 8(21) above even if the practice includes inviting companies from other member states or all potential suppliers known to the contracting body. 
Minimum contract values requiring publicity?

There is no set minimum decided by the European Union and it is a subject of some debate. 
For small requirements the costs in terms advertising of effort and materials may outstrip the value of the contract or the benefits that could be reasonably be delivered as a result of advertising. The degree of advertising should be proportional to the value of the contract and consideration given to the interest it would have to suppliers elsewhere in the EU. 
Essentially it is up to individual Institutions to decide at what financial levels require advertising. It is recommended that any requirements of £50,000 and above are advertised, this is in line with pan-Scotland public sector recommendations (SPPN 4 2009).    Contracts that fall below this level may be suitable for advertising if they are of high importance or risk (for example a pilot project which may lead to tendering of a further contract).
Adequate publicity

The Public Contracts Scotland portal has been developed and is supported by the Scottish Government as a service allowing public sector organisations to post both OJEU and sub-threshold level contract opportunities. This is a service that is free of charge to both purchasers and suppliers and advertising on the portal fulfils an Institution’s obligations regarding adequate publicity.
More details can be found here; www.publiccontractsscotland.gov.uk
Institutions may choose to advertise elsewhere in addition or in place of the portal. If so,  consideration must be given to adequately publicising the requirement and if competition is likely to be stimulated.
Where regulations 8(21) may not apply;

In some instances the requirement for adequate publicity is not applicable. The following are examples of circumstances where regulations 8(21) may not apply:

• Where advertisement would result in disproportionate costs to purchasers and/or suppliers (in particular for very low value contracts);

• Where the contract is to be awarded under an existing framework;;

• Where, had the contract been subject to the full procedural rules on advertising in the Scottish Regulations, a derogation from advertising would have applied (e.g. where for technical or artistic reasons the contract can only be performed by a particular person and for reasons of extreme urgency).

PROCUREMENT PROCESS BELOW THE OJEU THRESHOLD
What is the most appropriate procurement route?

Institutions should consider whether existing framework agreements are available to them which could satisfy their requirements, provided that they can demonstrate value for money. Details of framework agreements Institutions can access can be found on the CuPID system.
Purchasing Thresholds

Institutions should define their own procurement thresholds, with delegated levels of approval. Institutions may have thresholds different to those recommended thresholds outlined in the guidance below; in cases where there is a conflict between the two the lower threshold should be used.
Low Value (Below £50,000)
For low value purchases of under £1,000 documentary evidence should be retained so show that Value for Money has been obtained (e.g. through a price comparison).

For expenditure above £1,000 but below £5,000 quotes (written or verbal) should be obtained from at least 3 different suppliers. 
For purchases above £5,000 but under £50,000 a range of quotes should be obtained from at least 3 suppliers. Quotes should be in response to clearly defined requirements and the requirement given to suppliers must be the same in all cases.
Quotes should be received in writing and the supplier meeting the requirement and the Most Economically Advantageous offering selected. The recommended minimum number of quotes is 3 however it may be beneficial to obtain more quotes in a competitive market. 
Procurement Officers should allow suppliers a reasonable timeframe for responding to the requirement and preparing a quote, around 5 days if it is straightforward.
When analyzing quotes the purchaser should look out for any hidden costs or terms that are not in the best interests of the Institution. Examples of hidden costs may be maintenance payments or automatic renewal for subscription services. 
A template for requesting quotes is contained on the Up to OJEU flow chart of the Sector Manual. 

If requirement falls below the £50,000 threshold but is considered to be a high risk it may be worth completing a full tendering process as one would for above the £50,000 threshold detailed below.

Tender Process above £50,000

Recommended best practice is that contracts above £50,000 should be advertised adequately in order to promote competition. Institutions may have their own internal thresholds below this level which they can adhere to.
Institutions can follow a simplified tendering procedure in line with following:                    

Commodity Profile

Whilst a full and detailed commodity strategy is not required it is still important to devote time to looking at the market place for the commodity and developing a detailed and relevant requirement.
Advertising

In order to fulfill the obligations for adequate publicity Institutions can advertise opportunities below the OJEU threshold on www.publiccontractsscotland.gov.uk
Pre Qualification
If necessary Institutions can conduct a pre-qualification process in order to restrict the number of suppliers that will be receiving an Invitation to Tender. Qualification should be based on the capacity and capability of suppliers to fulfill the requirement as opposed to any specific parts of the requirement. 
At least 3 suppliers should be taken forward to the Tendering stage. The selection criteria should be, proportionate, objective and the selections justifiable.

Invitation to Tender

Suppliers should be given a reasonable length of time to respond to tenders. Rules relating to tender opening procedures (detailed elsewhere in the Sector Manual) still apply in order to maintain fair and equitable treatment amongst suppliers.
Criteria used to evaluate tenders should be relevant to the deliverables of the requirement and they should be assessed in a clear and quantifiable way. 

Contracts should be awarded to the supplier offering the lowest price or delivering best overall value (Most Economically Advantageous Tender).

Award

There is no requirement to publish the award of the contract although it is best practice to inform all unsuccessful tenderers and PQQ applicants of the award. Unsuccessful suppliers should be offered a debrief as an opportunity to go through the reasons that they were not awarded business.

It is also good practice to complete an end of award report detailing the tendering process from start to finish detailing the steps followed and reasons selecting the winning tenderer.

Recommend Thresholds and Processes

	Estimated value
	Action

	Under £1,000 


	Evidence retained to show that Value for Money has been obtained (e.g. through a price comparison).

	£1,000 - £5,000 

	Written or verbal quotes should be obtained from at least 3 different suppliers. 

	£5,000 - £50,000
	Obtain at least 3 written quotes from suitable suppliers, using the full tender procedure if appropriate.

	Above £50,000 but below OJEU Thresholds.
	Complete a full tendering procedure.


OTHER CONSIDERATIONS FOR BELOW OJEU PROCUREMENT
· The EC Treaty Principles apply  - transparency and proportionality are key requirements for low value procurements

· Institutions should define low value procurement thresholds, with delegated levels of approval. 
· In all cases suppliers should be treated in a fair and equitable manner and all quotes should be treated as confidential.

· Whole life costs should be used to determine the best value solution

· If a contract is considered to be high-risk despite the low value of the procurement – for example business critical software – a full OJEU-level tendering process may be suitable. Carrying this process will ensure that risks are mitigated through supplier assessment and production of a robust specification.

· In all situations the Procurement Officer should consider whether collaborative contracts elsewhere which might serve the requirement. Details of contracts for the Higher and Further education sector can be found on CuPID.

· If existing contracts do not exist purchasers should consider whether there is scope for collaboration within the institution or with other institutions, and in doing so consider whether this pushes the expected value of the procurement above the EU threshold.
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